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DECLARATION
OF
COVENANTS, CONDITIONS AND RESTRICTIONS

OF

PINNACLE ESTATES

This Declaration of Covenants, Conditions, and Restrictions (the "Declaration”) is executed to be
effective as of the 12th day of July, 2002 (the "Effective Date”), by PINNACLE PARTNERS, L.P., a Texas
limited partnership {the "Declarant"). Declarant does hereby COVENANT, AGREE and DECLARE that the
hereinafter described praperty, which is part of THE PINNACLE SUBDIVISION, is subject to the covenants,
conditions, restrictions, easements, charges and liens of the Declaration upon the use, occupancy, and

enjoyment thereof.

RECITALS

The Real Property. Declarant is the owner of cerfain property located in El Paso County, Texas,
more particularly described as follows (the "Real Property"):

Parcel One: Lots 17 through 26, inclusive, of Block 1, and Lot 2, Block 2, PINNACLE
SUBDIVISION, a subdivision in the City of El Paso, E! Paso County, Texas, according to the
subdivision map recorded in Volume 77, Pages 11, 11A and 11B, Real Property Records,
£l Paso County, Texas, with the associated common areas.

Parcel Two: Lot 8, Block 1, Stanton Park Addition, an addition to the City of EL Paso,
Texas, according to the plat thereof recorded in Volume 77, Page 4 of the Real Property
Records, El Paso County, Texas, which is referred to herein as the Mesa Hilfs Drive Property.

General Plan and Declaration. Declarant desires to impose a general plan for the benefit of all
future owners of lots for the development of the Real Property, for the purpose of enhancing and protecting
the value, desirability, and attractiveness thereof. :

The Association. For the efficient preservation of the value and amenities in the Real Property,
Declarant deems it desirable to provide far an agency to which will be delegated and assigned the powers of
maintaining and administering all Common Areas and amenities, and enforcing and administering the
covenants and restrictions and collecting and disbursing the assessments and charges hereinafter created,
and therefore, Declarant shall cause a nanprofit carporation to be incorporated under the laws of the State
of Texas to which such powers may be delegated in the future. The Pinnacle Estates Homeowners
Association, a nonprofit corporation, has been incorporated under the laws of the State of Texas for the
purpose of exercising such powers and functions mentioned herein. No more than one such non-profit

corporation shall be in existence at any one time.

Beneficiaries. Declarant desires and intends that the owners, mortgagees and other beneficiaries,
occupants and all other persons hereinafter designated who acquires any interest in the Real Property shall
at all times enjoy the benefits of, and shall hold their interests subject to, the covenants, conditions,
restrictions, liens, assessments, easements, privileges and rights hereinafter set forth, all of which are
declared to be in furtherance of a plan to promote the Property.

NOW, THEREFORE, Declarant, for the purposes above set forth, declares that the Property hereafter
shall be held, transferred, sold, conveyed, leased, occupied and used subject to the covenants, conditions,
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restrictions, liens, assessments, easements, privileges and rights hereinafter set forth, alt of which shall run
with and be binding upon the Real Property and all parties having or acquiring any right, itle or interest in or
to the Real Property, or any part thereof, and shall inure to the benefit of each owner thereof, the Association

and each member of the Association.

1. DEFINITIONS

Unless the context clearly requires otherwise, the following terms used in this Declaration are defined
as follows. Defined terms should appear throughout this Declaration with the initial letter of such term

capitalized.

1.1 "Architectural Committee” means the architectural committee or committees established by
the Board (as hereafter defined) pursuant to Section 3.2{e) and Article 8 of this Declaration.

1.2 "Articles” means the Articles of Incarporation ot the Association, which have been, or will be,
filed with the Secretary of State of the State of Texas, as such Articles may be amended from time to time.

1.3 "Assessments” means the charges levied and assessed pursuant to Section § of this
Declaration.

14 *Association” means the Pinnacle Estates Homeowners Association, a Texas nonprofit
corporation, its successors, assigns or replacements which has jurisdiction over all properties located within
the land encumbered under this Declaration, as same may be amended.

15 “Association Rules" means the rules and regulations adopted by the Association pursuant
to Section 3.4 of this Declaration, as may be amended from time to fime.

16 *Board” means the Board of Directors of the Association.

17 "Building Envelope” means that area designated on each Lot by the Architectural Commitiee
within which a Residence, including without limitation the Dwelling Unit, may be constructed by an Owner.

1.8 “Bylaws" means the Bylaws of the Association (or of any successor thereto) adopted in
accordance with the Articles, as such Bylaws may be amended from time to time.

1.9 "Common Area" means the following parts of the Real Property:

(a) The Private Street;

(b) The areas included in all drainage easements, which are shown on the Plat, and utility
easements which are shown on the Plat;

(c) Common and private landscape easements, which are shown on the Plat;
(d) The areas depicted in the Encroachment Easement Agreement;

{e) Other areas dedicated in easements granted to the Association or leased from time to time
by the Assogiation, for the common use and enjoyment of the Members, and

] The Improvements located on such areas, including without limitation, and by way of example
only, the following: the entry way improvements, private storm drains, walls or fences adjacent io any
Common Areas and any common facilities within the Project.
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Upon recording of this Declaration, Declarant shall convey to the Association by Special Warranty
Deed title to the Mesa Hills Drive Property and Agave Canyon Court, free of all liens and
encumbrances except current real property taxes (which taxes shall be prorated as of the date of
conveyance), and title exceptions of record.

110  "Common Expenses” means the actual and estimated costs incurred by the Association in
administering, maintaining and operating the Common Areas of the Project, including but not limited to, the

following:

(a) maintenance, management, operation, repair and reptacement of the Common Areas, and
ail other areas of the Real Property which the Association is entitled to maintain, as provided in

Section 5.5(b) hereof;
(b) unpaid Assessments;

(c) costs of management and administration of the Association, including, but not limited to,
compensation paid by the Association fo managers, accountants, aftorneys and employees;

(d) the costs of utilities, trash pickup and disposal, gardening and other services which generally
benefit and enhance the value and desirability of the Project;

(e the costs of fire, casualty, liability, workmen's compensation and/or other insurance covering
the Common Area;

{f) the costs of any other insurance cbtained by the Association;
{g) reasonable reserves, as deemed appropriate by the Board,

(h) the costs of bonding of the members of the Board, the Association officers, and professional
managing agent or any other person handling the funds of the Association;

() taxes paid by the Association;

)] amounts paid by the Association for discharge of any lien or encumbrance levied against the
Common Area or portions thereof;

(k) costs incurred by the Architectural Committee or other committees established by the Board;
and

) other expenses incurred by the Association or the costs of any other items provided for by
Special Assessments for any reason whatsoever in connection with the Common Area, or the costs
of any other items designated by this Declaration, the Articles, Bylaws, Association Rules or Design
Guidelines, or in furtherance of the purposes of the Association or in the discharge of any dulies or

powers of the Assaciation.

111 “"Declarant" means Pinnacle Partners, L.P., or any Person to whom any part or all of
Declarant's rights reserved to the Declarant hereunder are assigned in connection with the sale to the
assignee of Declarant's rights of all or part of the Lots then owned by Declarant to be held for sale to Public
Purchasers. The Declarant's rights shall only be assigned by a written instrument recorded in the Official
Public Records of Real Property of El Paso County, Texas, expressly assigning those rights.

1.12  "Declarant's Personal Lot" means solely one Lot, which either Declarant retains title to, or
Declarant conveys titte to a Related Party, and such party declares such Lot as his homestead in order to
obtain an exemption for payment of ad valorem taxes, except as otherwise provided in Section 2.6 hereof.
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In such instance such party which owns such Lot shall become a "Class A" member of the Association and
entitled fo all of the privileges and rights by reason thereof, and shall be responsible for paying Annual,
Supplemental or Special Assessments on the same basis as any other Owner.

113 "Declaration” means this instrument, as from time to time may be amended.

1.14  "Default Rate of interest” means an annual rate of interest equal to the national prime rate
as quoted in the "Money Rates" section of the Wall Street Journal then in effect at the time of question (the
"Prime Rate"), plus 4%. Should the Wall Street Journal fail for any reason to quote a prime rate, the
Association may select as a substitute any prime lending rate guoted by a national banking association.
Notwithstanding anything herein to the contrary, if, during any periods, the highest lawful rate of interest which
may be paid by the Person required to pay the Default Rate of Interest hereunder, despite the provisions
hereof, is less than the rate provided above, the interest payable by such Person during said periods shall be

the highest lawfui rate.

115  "Design Guidelines" means the rules, guidelines, standards and procedures adopted by the
Architectural Committee (which may be amended from time to time}, governing architectural control of the

Project. .

116 "Dwelling Unit" means any building or portion of a building situated upon a Lot designed and
intended for use and occupancy as a residence by a Single Family.

117 “Encroachment Easement Agreement” means that certain Encroachment Easement
Agreement between the Declarant and Stanton Park, LLC, dated as of July __, 2002, recorded in Clerk’s File
No. of the Deed Records of El Paso County, Texas. The Encroachment Easement Agreement
depicts an area designated as a "Retaining Wall", which is included in the Common Area and Improvements,

and is referred to in Section 9.5 hereof.

1.18  “Exhibit" means the documents designated herein and attached hereta and each of which
is by this reference incorporated in this Declaration.

1.19  "First Mortgagee” means a Person, including a bank or savings and loan association or
established mortgage company, or other entity chartered under federal or state laws, any corporation or
insurance company, any federal or state agency, or any other instifution regulated by federal or state law. If
the First Mortgagee is a Person which is not an institutional lender (which as part of ifs normal business
practice makes residential loans), then such Person shall qualify as a First Morigagee only if the original foan
it makes to an Owner does not exceed 80% of the value of the Residence which is collateral for such loan,
as determined by an independent appraisal firm at the time such loan is made.

1.20  “Improvement(s)” shall mean each and every physical improvement of any kind whatsoever
to any portion of the Real Property, including, but not limited to, the entry way improvements, any excavation,
grading, fill work, building, Dwelling Unit, walkway, driveway, road, parking area, wall, fence, swimming pool,
utllity installation, drainage facility, stairway, patio, courtyard, pole, sign, retaining walls, or landscaping and
any and all components of any of the foregoing (including, but not limited to, exterior paint, texture, color and
finish scheme) and any and all modifications, alterations of, or additions to, any of the foregoing.

121  "Lot"means any parcel of real property designated as a numbered lot on the Plat and any
Improvements located thereon. The platted lots are referred to collectively herein as "Lots".

1.22  "Member" means every Person who qualifies for membership pursuant to Article 4.1 of this
Declaration, entitied "Membership”, including Declarant so long as Declarant qualifies for membership

pursuant to sald Article.
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1.23  "Mortgage” means any duly recorded mortgage or deed of trust encumbering a Lot. A "First
Mortgage" shall refer to a Mortgage which has priority over all other Mortgages encumbering a specific Lot.

1.24  "Mortgagee” means the morigagee or beneficiary under any Mortgage. A "First Mortgagee”
shall mean the holder of a Mortgage that has priority over all other Mortgages encumbering a Lot.

1.25  "Owner”means one or more Persons who are alone or collectively the record owner of a fee
simple title to a Lo, including Declarant, or the vendee under an installment land sales contract, but excluding
those having any such interest merely as security for the performance of an obligation. If fee title to a Lot is
owned other than by Declarant, the Owner of the fee title and not the lessee of such Lot shall be deemed the
Owner regardless of the term of the lease.

1.26  "Person"means anindividual, corporation, partnership, limited liability company, trust or other
entity capable of holding title to real property, and their respective heirs, successors and assigns.

1.27  "Plat" means the plat of subdivision of the Real Property as recorded in the Official Public
Records of Real Property of El Paso County, Texas, in Volume 77, Pages 11, 11A and 11B, and as thereafter
from time to time amended or supplemented.

1.28  “Private Street" means the Mesa Hills Drive Property and Agave Canyon Court which is
designated as a "Private” roadway on the Plat. If the members elect to dedicate the Private Sireet to public
use, as provided in Section 6.5 hereof, and if expenses must be incurred for the purpose of bringing the
Private Street into conformance with the specifications of the City of El Paso, such expenses shall be
considered costs of capital improvements and shall be subject to the provisions hereof for Special
Assessments hereunder.

1.29  "Project” means the Real Property located in El Paso County, Texas, together with all
Improvements located thereon or to be located thereon and all easements, rights, and appurtenances
belonging thereto.

1.30  "Proportionate Share" means, as to one Lot, a fraction, the numerator is one and the
denominator is 10.

1.31  "Public Purchaser"means a Person who purchases a Lot, and does notinclude (i) Declarant
or any Related Party who acquires a Lot by sale or distribution, or (i} a Person who acquires title to more than
one Lot contemporaneously with the assignment by Declarant to such Person of Declarant's rights reserved
in the Declaration, as contemplated under Section 1.11 hereof.

1.32  "Purchase” means any Person other than Declarant who by means of a voluntary transfer
acquires a legal or equitable interest in a Lot other than (a) a leasehold interest or (b) as security for an
obligation.

1.33  "Real Property" means all the real property described in the Recitals of this Declaration, and
all easements, rights and appurtenances belonging thereto, and not any other portion of the Subdivision.

1.34  "Related Party” means as of the date hereof (i) any Person owning or holding an interest or
position in Declarant or the Designated Owner, as provided in Section 14.15(c), as the case may be; or (ii)
any Person owning or holding an interest in any Person described in {i).

1.35  "Residence” means any subdivided Lot shown on the Plat, together with the residential
Dwelling Unit, garage, patio and other improvements thereon and all rights and easements appurtenant
thereto granted pursuant to this Declaration and to the deed of conveyance.
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1.36  "Single Family” means a group of one or more persons each related to the other by blood,
marriage or legal adoption, or a group of not more than three persons not all so related, together with their
domestic servants, who maintain a common household.

1.37  "Subdivision" means Pinnacle Subdivision, a subdivision in the City of El Paso, E! Paso
County, Texas, according to the subdivision map recorded in Volume 77, Pages 11, 11A and 11B, Real
Property Records, El Paso County, Texas.:

1.38  "Visible From Neighboring Property"means, with respect to any given object, that such object
is or would be visible to a person six feet tall, standing on any part of such neighboring property (which may
include a Lot or any portion of the Common Area) at an elevation no greater than the elevation of the base
of the object being viewed.

2, DESCRIPTION OF PROPERTY SUBJECT TO DECLARATION

21 Description of Project. The Project shall be composed of the Real Property, together with
all Improvements located thereon or to be located thereon and all easements, rights and appurtenances
belonging thereto. Upon conveyance of a Lot to an Owner, each Owner shall have the a nonexclusive right
to use the Common Area. .

2.2 Name of Project. The Project shall be referred to as "Pinnacle Estates".

23 No Severance of Residence Estate. No Owner shali be entitled to sever or partition his
interest in his Lot from his right and easement to use and enjoy the Common Area. The right to use the
Common Area as established by this Declaration shall not be separated, severed, partitioned or separately
conveyed, encumbered, or otherwise transferred, and such right to use the Common Area shall conclusively
be deemed transferred or encumbered with the Lot to which they are appurtenant even though the description
in the instrument of conveyance or encumbrance may refer only to the Lot. Nothing contained in this Article
shall be construed to preclude an Owner from creating a cotenancy in the ownership of a Lot with any other
Person or Persons.

24 Water and Sewer Service Facilities.

(a) Declarant is hereby authorized to dedicate easements over the Common Areas not
heretofore shown on the Plat and convey by fee title to such areas in the Common Areas and
the Lots owned by Declarant, which the Public Service Board (the "PSB"} and the other utility
companies may require to order for the PSB and such utilities to furnish water, sewer,
electrical, gas and other utility services to the Project and the Owners, without the consent

of the Association or any Owner.

(b) To the extent there are other associations (the "Other Associations”) created for the
owners of lois out of the remaining portion of the Subdivision, the Assoclation agrees to
appoint a representative to confer with the representatives of the Other Associations to
resolve any such matters pertaining the use, operation, maintenance or repair of the
Facilities, the allocation of costs to use, operate, maintain and repair the Facilities not paid
by the PSB, and such other matters which affect the use, operation, maintenance and repair
of such other facilities, if any, common to one or more of the Other Associations and the

Association.

25 Disclaimer of Representations. Declarant makes no representations or warranties
whatsoever, and specifically disclaims any such representation or warranty, whether written or oral,
express or implied, to any Owner or any other Person that the Project or any Improvements will be
constructed in accordance with any plans and specifications for the Project, including without
limitation those plans which exist on the Effective Date hereof.
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26 Confirmation of Declarant's Personal Lot. Notwithstanding the provisions of Section 1.12
hereof to the contrary, if Declarant has not declared the sole remaining Lot it owns as the Declarant’s Personal
Lot within the four year period following the Effective Date hereof, the Association has the right to require the
Declarant to confirm for purposes of this Declaration whether or not such sole remaining Lot is Declarant's
Personal Lot, which request for confirmation shall be effectuated by the Association delivering written notice
to the Declarant requesting such confirmation (the "Notice to Confirm"). The Association has the right to
require such confirmation at any time after the end of such four year period following the Effective Date hereof,
and not more frequently that once every 9 month period thereafter untit Declarant designates its sole
remaining Lot as his Personal Lot. Upon Declarant's receipt of the Notice to Confirm, Declarant must confirm
in writing with the Association whether or not such sole remaining Lot is its Personal Lot within six months of
the date such notice is delivered to it, as provided in Section 14.10 hereof. Failure of the Declarant to respond
to the Notice to Confirm shall be deemed Declarant’s confirmation that its sole remaining Lot constitutes
Declarant's Personal Lot for purposes hereof.

3 THE ASSOCIATION

31 General Duties and Powers. In addition to the duties and powers enumerated in its Articles
and Bylaws, or elsewhere provided for herein, and without limiting the generality thereof, the Association shall
have the specific duties and powers specified in this Article.

3.2 General Dyties of the Association. The Association, through its Board, shall have the duty
and obligation to:

(a) Enforce the provisions of this Declaration, the Articles, Bylaws, Association Rules
and Design Guidelines by appropriate means and carry out the obligations of the Association
hereunder.

(b) Maintain and otherwise manage the following:

)] the Common Area and all Improvements thereon, in which the Association
holds an interest, subject to terms of any instrument transferring such
interest to the Association;

(i) al! personal property in which the Association holds an interest, subject to
the terms of any instrument transferring such interest to the Association;
and

{iii) all property, real or personal, which the Association is obligated to repair or
maintain pursuant to this Declaration,

(c) Pay all real and personal property taxes and other charges assessed lo or payable
by the Association.

(d) Obtain for the benefit of the Common Area, water, electric, refuse collections and
other services.

(e) Establish an Architectural Committee to govern issues set forth in this Declaration
as being within the purview of the Architectural Committee as well as other issues the Board
deems suitable for the Architectural Committee.

{H Appoint a representative to confer with the representatives of the Other Associations

to resolve any matters pertaining to the Facilities and the provision of water and sewer
service to the Subdivision, as provided in Section 2.5(b) hereof.
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33 General Powers of the Association. The Association, through its Board, shall have the power
but not the abligation to undertake each of the following:

(a) employ a manager or other persons and contract with independent contractors or

managing agents who have professional experience in the management of residential
developments similar to the Project, to perform all or any part of the duties and
responsibilities of the Association;

(b) acquire interests in real or personal property for offices or other facitities that may be
necessary or convenient for the management of the Project, for the administration of the
affairs of the Association or for the benefit of the Members;

{c) borrow moneyas may be needed in connection with the discharge by the Association
of its powers and duties;

(d) provide maintenance of other items to the extent determined desirable by the Board;

(e) negotiate and enter into contracts with First Mortgagees and mortgage insurers and
guarantors as may be necessary or desirable to facilitate the availability of loans secured by
Mortgages within the Project; and

W\ expend any funds for the installation, construction, reconstruction, repair or
replacement of capital Improvements of the Common Areas, so long as funds are available
to the Association from any source (subject to compliance with the provisions of Section 6.5),
including without limitation the Association's operating account and reserves, and funds from
Special Assessments.

3.4 Association Rules. The Board shall be empowered to adopt, amend or repeal such rules and
regulations as it deems reasonable and appropriate (the "Association Rules"), binding upoh all Persons
subject to this Declaration and governing the use and/or occupancy of the Common Area or any other part
of the Project. After Declarant's Class B Membership terminates, the Declarant has the right to appoint one
member to the Board so long as it owns one Lot which is not a Personal Lot. The Association Rules may
include the establishment of a system of fines and penalties enforceable as Special Assessments. The
Association Rules shall govern such matters in furtherance of the purposes of the Association, including,
without limitation, the use of the Common Area; provided, however, that the Association Rules may not
discriminate among Owners except as expressly provided or permitted herein, and shall not be inconsistent
with this Declaration, the Articles or Bylaws. A copy of the Association rules as they may from time to time
be adopted, amended or repealed or a notice setting forth the adoption, amendment or repeal of specific
portions of the Association Rules shall be available to each Owner. Upon completion of the notice
requirements, said Association Rules shall have the same force and effect as if they were set forth in and
were part of this Declaration and shall be binding on the Owners and all other Persons having any interest in,
or making any use of, the Real Property, whether or not actually received thereby. The Association Rules,
as adopted, amended or repealed, shall be available at the principal office of the Association to each Owner
upon request. In the event of any conflict between any provision of the Association Rules and any provisions
of this Declaration or the Articles or Bylaws, the provisions of the Association Rules shall be deemed to be
superseded by the provisions of this Declaration, the Articles or Bylaws to the extent of any such conflict.

3.5 Indemnification. To the fullest extent permitted by law, the Association shall indemnify and
defend the officers, directors and every other person serving as an employee or direct agent of the Association
or on behalf of the Association as a member of a committee or otherwise, and Declarant, including its partners
or any Relaled Party to it (o the extent a claim may be brought against Declarant by reason of its
appointment, removal or control of members of the Board), against all expenses and liabilities, including
attorneys' fees reasonably incurred by or imposed upon him in connection with any proceeding to which he
may be a party, or in which he may become involved, by reason of his being or having served in such capacity

370128 12 Page 8 of 34

A Y

.
O

1
X

w80 Pt e

Ci g TEd

ot
b}




on behalf of the Association (or, in the case of Declarant, by reason of having appointed, removed or
controlled or failed to control members of the Board), or any settlement thereof, whether or not he is a director,
officer or serving in such other specified capacity at the time such expenses are incurred, unless the Board
determines, in good faith, that such officer, director, or other person, did not act, fail to act, or refuse to act
willfully or with gross negligence or fraudulent or criminal intent in the performance of his duties. The
foregoing rights of indemnification shall be in addition to and not exclusive of all other rights to which such
persons may be entitled at law or otherwise.

3.6 Non-Liability of Officials. To the fuliest extent permitted by law, neither Declarant, the Board,
any other committees of the Association nor any member thereof, nor any directors or officers of the
Association, shall be liable to any owner, tenant, the Association or any other person for any damage, loss
or prejudice suffered or claimed on account of any decision, approval or disapproval of plans or specifications
(whether or not defective), course of action, act, inaction, omission, error, negligence or the like made in good
faith and which Declarant, the Board, or such committees or Persons reasonably believed to be within the
scope of their respective duties. :

3.7 Easements. In addition to the blanket easements granted in Articles 6 and 9 hereof, the
Association is authorized and empowered to grant upon, over, across, through or under Common Area owned
or controlled by the Association such permits, licenses, easements, and rights-of-way for sewer lines, water
lines, underground conduits, storm drains, television cable and other similar public or private utility purposes,
roadways or other purposes as may be reasonably necessary and appropriate for the orderly maintenance,
preservation and enjoyment of the Common Area or for the preservation of the health, safety, convenience
and welfare of the Owners provided that any damage fo a Lot resulting from such grant shall be repaired by
the Association at its expense.

3.8 Accounting. The Association, at all times, shall keep, or cause to be kept, true and correct
records of account in accordance with generally accepted accounting principles, and shall have available for
the inspection of all Owners at reasonable times during regular business hours, such books which shall
specify in reasonable detail all expenses incurred and funds accumulated from assessments or otherwise.

3.9 Records. The Association shall, upon reasonable written requests and during reasonable
business hours, make available for inspection by each Owner the books, records and financial statements
of the Association together with current copies, as amended from time to time, of this Declaration and the
Articles, Bylaws and Association Rules. Declarant shall be under no obligation to make its own books and
records available for inspection by any Owner, Member, or other Person.

3.10  Deleqation of Powers. The Association shall have the right, according to law, to delegate to
committees, officers, employees or agents any of its duties and powers under this Declaration, the Articles,
Bylaws and Association Rules; provided, however, no such delegation to a professional management
company or otherwise shall relieve the Association of its abligation to perform any such delegated duty.

311 Emergency Powers. The Association or any person authorized by the Association may enter
any Lot (other than any Improvements situated thereon) in the event of any emergency involving illness or
potential danger to hife or property. Such entry shall be made with as little inconvenience to the Owners as
practicable, and any damage caused thereby shall be repaired by the Association unless covered by insurance
carried by the Owner.

4, ASSQCIATION MEMBERS

4.1 Membership. Every Owner shall be a Member of the Association. The terms and provisions
set forth in this Declaration, which are binding upon all Owners, are not exclusive, as Owners shall, in addition,
be subject to the terms and provisions of the Articles, Bylaws, Association Rules and Design Guidelines to
the extent the provisions thereof are not in conflict with this Declaration. Membership of Owners shall be
appurtenant to and may not be separated from the interest of such Owner in any Lot. Ownership of a Lot shall
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be the sole qualification for membership; provided, however, a Member's voting rights or privileges in the
Common Area, or both, may be regulated or suspended as provided in this Declaration, the Bylaws or the
Association Rules. Not more than one membership shall exist based upon ownership of a single Lot.

42 Transfer. The membership held by any Owner shall not be transferred, pledged or alienated
in any way, except that such membership shall automatically be transferred to the purchaser of the interest
of an Owner in a Lot. The Association shall have the right to record the transfer upon the books of the
Association without any further action or consent by the transferring Owner. Any attempt fo make a prohibited
transfer is void and will not be reflected upon the books and records of the Association. To help defray the
administrative expenses involved with the fransfer of memberships, the Association shall assess a transfer
fee for every transfer of membership associated with a Lot after the conveyance by Declarant of such Lot to
an initial purchaser. The transfer fee shall initially be $40.00 for each transfer and shall be payable by the
purchaser of the Lot being conveyed. The amount of the transfer fee shall be subject to adjustment by the
Association.

43 Voting Rights. An Owner's right to vote shall vest immediately upon the date Annual
Assessments commence upon such Owners Lot as provided in this Declaration. All voting rights shall be
subject to the restrictions and limitations provided herein and in the Articles, Bylaws and Association Rules.

4.4 Classes of Voting Membership. The Association shall have two classes of voting
membership.

Class A. Class A Members shall be all Owners with the exception of the Declarant (except as
provided for hereinafter). Class A Members shall be entitled to one vote for each Lot in which they hoid the
interest required for membership. After termination of its Class B membership interest, Declarant shall also
be a Class A Member, if it continues to own a Lot, including any Personal Lot. When more then one Person
owns a portion of the interest in a Lot required for membership, each such Person shall be a Member and the
vote for such Lot shall be exercised as they among themselves determine, but in no event shall more than
one vote be cast with respect to any Lot. The vote for each Lot shall be cast as a unit, and fractional votes
shall not be allowed. If joint Owners are unable to agree among themselves as to how their vote or votes
should be cast, they shall lose their right to vote on the matter in question. If any Owner casts a vote
representing a certain Lot, it will thereafter be conclusively presumed for all purposes that he was acting with
the authority and consent of all other Owners of the same Lot. In the event that mere than one vote is cast
for a particular Lot, none of such votes shall be counted and such votes shall be deemed void.

Class B. The Class B Member shall be Declarant. The Class B Member is entitled to 10 votes for
each Lot in which it holds the interest required for membership; provided that the Class B membership
terminates and is converted to Class A membership on the happening of either of the following events,
whichever occurs earlier:

(a) When Declarant or a Related Party to it, owns, either separately or jointly, a total of not more
than three Lots, one of which may be a Personal Lot, or

(b) When Declarant notifies the Association in writing that it relinquishes its Class B membership.

If the next annual meeting of Members is not scheduled within 90 days following the date the Class
B membership interests terminate, the Board of Directors shall call a special meeting of Members within 90
days of such termination for the purpose of electing a new Board of Ditectors.

4.5 Corporate Membership. If any Lotis owned by a corporation, partnership, trust, or other entity
(the "Ownership Entity"), such Ownership Entity shall be a Member and shall designate in writing at the time
of acquisition of the Lot an individual who shall have the power to vote said membership. In the absence of
such designation and until such designation is made, the chief executive officer, if any, of the Ownership Entily
shall have the power to vote the membership, and if there is no chief executive officer, then the board of
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directors or general partner of such Ownership Entity shall designate who shall have the power to vote the
membership.

48 Suspension of Voting Rights. In the event any Owner is in arrears in the payment of any
Assessments or other amounts due under any of the provisions of the Declaration, the Articles, Bylaws,
Association Rules or Design Guidelines for a period of 15 days, said Owner's right to vote as a Member of
the Association shall be suspended and shall remain suspended until all payments, including accrued interest
and attorney's fees, are brought current. If any Owner is in default of any obligation of this Declaration, the
Articles, Bylaws, Association Rules or Design Guidelines, and remains in default for more than 15 days after
written notice from the Assaciation to cure same, said Member's right to vote shall be suspended unil said
default is cured.

5. COVENANT FOR ASSESSMENT

5.1 Creation of the Lien and Personal Obligation.

(a) Each Owner of a Lot and the Declarant, except as otherwise expressly provided in
this Declaration, by acceptance of a deed or other conveyance creating in such Owner the
interest required to be deemed an Owner, whether or not it shall be so expressed in any such
deed or other conveyance, is deemed to covenant and agree to pay to the Associatian,
Annual Assessments, Supplemental Assessments, and Special Assessments, such
Assessments and other fees to be fixed, established and collected from time to time as
provided in this Declaration. Such Assessments and other fees, together with interest
thereon, late charges, attorney's fees, court costs, and other costs of collection thereof, shall
be a continuing lien upon the Lot against which each such Assessment is made and shall
also be the personal obligation of the Owner of such Lot at the fime when such Assessment
and other fees becomes due.

(b) Notwithstanding anything contained in Section 5.1{a} to the contrary, and except as
to the Lots owned by Declarant, no Lot will be subject to any assessments or other charges
under this Declaration until construction of the street up to boundary line of the Lot, as shown
on the Plat, is completed and utilities are installed in the street adjoining such Lot (the
"Required Improvements”). Unless the Declarant states in the deed conveying to an Owner
of titie to a Lot that construction of the Required Improvements have not been completed, by
virtue of the conveyance of such title, construction of such Required Improvements shall be
deemed complete. If the Required Improvements associated with any Lot have not been
completed, Annual, Supplemental and Special Assessments for such Lot shall commence
as of the first day of the month following such construction completion date, as designated
by Declarant in its written notice to the Owner of such Lot and the Association.

52 Purpose of Assessment. The Assessments levied by the Association shall be used
exclusively for (a) payment of Common Expenses in connection with the upkeep, maintenance and
improvement of the Common Area and such portion of the Lots and such Improvements located thereon as
the Association is obligated to maintain under the provisions of the Declaration, and (b) promotion of the
health, safety and welfare of the Owners and residents of Lots within the Real Property.

53 Annua| Assessments.

(a) Each Owner shall pay, as his Annual Assessment, such Owner's Proportionate
Share of the Common Expenses which shall be equal to the share payable by every other
Owner. Payment of Annual Assessments shall be in such amounts and at such times as
may be provided in Section 5.8 of this Declaration.
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54

{b) Not later than 60 days prior to the beginning of each fiscal year of the Association,
the Board shall make available for review by each Owner at the Association's office during
reasonable times a pro forma operating statement or budget for the upcoming fiscal year
which shall, among other things, estimate the total Common Expenses to be incurred for
such fiscal year. The Board shall at that time determine the amount of the Annual
Assessment to be paid by each Owner for his Lot by determining such Owner's Proportionate
Share of the estimated Common Expenses set forth in such budget, subject to the approval
of such assessments provisions of Section (d) below. The Board shall then notify each
Owner of the amount of the Annual Assessment to be paid by such Owner. Each Owner
shall thereafter pay to the Association his Annual Assessment in quarterly installments or
such other periodic basis as may be fixed by the Board. Each installment shall be due and
payable on the date set forth in the written notice sent to Cwners.

(c) If the Board determines during any fiscal year that the total Annual Assessments for
the current year are, or will become, inadequate to meet all Common Expenses for whatever
reason, including Commen Expenses in excess of the estimated Common Expenses used
in preparation of the Association's budget for that year, the Board shall then immediately
determine the approximate amount of such inadequacy and issue a supplemental estimate
of the Common Expenses and determine the revised amount of Annual Assessments to be
paid by each Owner for the balance of the year, and the date or dates when due. If the
estimated total Annual Assessments for the current year prove to be excessive in light of the
actual Common Expenses, the Association may, at the discretion of the Board, retain such
excess as additional working capital or reserves, reduce the amount of the Annual
Assessments for the succeeding year, or abate collection of Annual Assessments for such
penod as the Board deems appropriate. No reduction or abatement of Annual Assessments
because of any such anticipated surplus may diminish the quantity or quality of services upon
which the Common Expenses for the year in question are based. The Declarant is not
obligated or liable to pay its Proportionate Share associated with the Lots it owns, except for
his Personal Lot, of any portion of the budgeted Common Expenses which represents a
reserve established by the Association for Common Expenses.

(d) Forthe firstfiscal year of the Association, the Declarant shall prepare a budget which
shall contain its good faith estimate of the total Annual Assessments for the first fiscal year
of the Association. Each Owner is obligated to pay such estimated Annual Assessments,
which are subject to adjustment, reduction or abatement in the same manner granted to the
Board in Section 5.3(c) hereof.

Supplemental Assessments. If the Board determines that its funds budgeted or available in

any fiscal year are or will become inadequate to meet all expenses of the Association, for any reason,
including without limitation, nonpayment of assessments by the Members, it shall determine the approximale
amount of such inadequacies for such fiscal year and prepare a supplemental budget and may levy a
Supplemental Assessment against each Lot in such amount as the Board deems necessary in order to obtain
the amount of such inadequacies. Notice of any such Supplemental Assessment shall be given to each
Owner. The Supplemental Assessment shall be paid on such dates and in such installments as may be
delermined by the Board.

55
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Special Assessments.

(a) In addition to the Annual and Supplemental Assessments, the Association may levy,
in any assessment year, a Special Assessment applicable only to that fiscal year for the
purpose of defraying, in whole or in part, the cost of any installation, construction,
reconstruction, repair or replacement of capital Improvements of the Common Areas,
including fixtures and personal property related thereto, or for any other lawful Association
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purpose (except as otherwise provided in Section 5.3 and 5.4 hereof), in accordance with the
following provisions:

(i) Notwithstanding anything contained in this Declaration to the contrary, in no
event shall the Declarant be obligated to pay any Special Assessment for any reason
whatever, except in respect to Declarant's Personal Lot.

(i) Any Special Assessments shali require the consent of (A) the Members
having at least two-thirds of the votes entitled to be cast by Members who are voting
in person or by proxy at a meeting duly called for such purpose, and (B) the
Declarant so long as it owns at least one Lot which is not a Personal Lot.

(iii} Except for a Special Assessment contemplated by Section 5.5(b} hereof,
while the Declarant owns the Class B membership interests, if Declarant on its own
motion requests the levy of a Special Assessment, such Assessment shall require
the written consent of the Members holding 100% of the votes entitled to be cast by
Members (other than the Declarant) who are voting in person or by proxy at a
meeting duly calied for such purpose. if any Member dissents from Declarant's
motion approving such Special Assessments, the other Members are free to
authorize such assessment so long as the members, except for the Declarant, agree
to pay their Proportionate Share of such dissenting Member's Special Assessment
and Declarant's share thereof.

{b) A Special Assessment may also be a charge against a particular Owner and his Lot
directly attributable to the Owner, to reimburse the Association for costs incurred in bringing
the Owner and his Lot into compliance with the provisions of this Declaration, the Articles,
Bylaws, Association Rules and/or Design Guidelines, or any other charge designated as a
Special Assessment in this Declaration, the Articles, Bylaws, Association Rules and/or
Design Guidelines, together with attorney's fees and other charges payable by such Owner,
pursuant to the provisions of the Declaration, plus interest thereon as provided for in this
Declaration. A Special Assessment against a particular Owner and his Lot may be perfected
by the Association in the manner prescribed in Section 5.2 of the Declaration.

5.6 Notice and Quorum for Any Action on Assessment. Written notice of any meeting called for

the purpose of taking any action authorized under Sections 5.3, 5.4 or 5.5 shall be sent to all Members not
less than 15 days nor more than 60 days in advance of the meeting. At the first such meeting called, the
presence of Members or of proxies entitled to cast 60% of all the votes of Members shall constitute a quorum.
Ifthe required quorum is not present, another meeting may be called subject to the same notice requirements,
and the required quorum at the subsequent meeting shall be one-half of the required quorum at the preceding
meeting. No such subsequent meeting shall be held more than 60 days following the preceding meeting.

5.7 Uniform Rate of Assessment. Except for Special Assessments levied pursuant to this
Declaration with respect to a specific Lot(s) under Section 5.5(b), or elsewhere in this Declaration, as it
pertains to the Declarant, Annual, Supplemental and Special Assessments must be fixed as a uniform rate
for all Lots based upon the Proportionate Share.

5.8 Date of Commencement of Assessments: Due Dates. Except as otherwise provided in
Section 5.1{b) hereof, the Annual Assessments provided for herein shall commence as to each Lot on the first
day of the month following the conveyance of the first Lot to the purchaser thereof. The first Annual
Assessment shall be adjusted according to the number of months remaining in the fiscal year of the
Association. The Board shall fix the amount of the Annual Assessment against each Lot at least 30 days in
advance of the fiscal year, and the Annual Assessment for the current fiscal year shall remain in effect unti!
the thirtieth day after the Board fixes the Annual Assessment for the upcoming fiscal year. Wiitten notice of
the Annual Assessment shall be sent to every Owner subject thereto prior to the commencement of the fiscal
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year, provided, however, that failure to give such notice shall not affect the validity or enforceability of the
Assessments as fixed by the Board. The Board may require that the Annual, Supplemental or Special
Assessments be paid in installments. Unless otherwise specified by the Board, Special and Supplemental
Assessments shall be due 30 days after they are levied by the Association and notice of the assessment is
sent to each Owner, provided, however, that failure to give such notice shall not affect the validity or
enforceability of the Assessments as fixed by the Board. Except for the prorated Annual Assessment payable
upon the closing of the sale of a Lot to an initial purchaser, the Annual Assessments shall be payable in
advance in equal semi-annual installments.

59 Effect of Nonpayment of Assessments. Any Assessment, or any installment of any
Assessment, not paid within 30 days after the Assessment, or the installment of the Assessment first became
due, shall be deemed delinquent and shall bear interest from the due date at the Default Rate of Interest.
Each Owner shall also pay a late charge as established by the Board for each delinquent Assessment or
installment of an Assessment. Any Assessment, or any installment of any Assessment, which is delinquent
shall become a continuing lien on the Lot against which such Assessment was made. The lien shall be
perfected by the recordation of a "Notice of Claim of Lien" which shall set forth (a) the name of the delinquent
Owner as shown on the records of the Assoclation, (b) the legal description, sireet address and number of
the Lot against which the claim of lien is made, (c) the amount claimed as of the date of the recording of the
notice including interest, collection costs, late charges, lien recording fees and attorneys' fees, and (d) the
name and address of the Association. The Association's lien priority shall relate back to the date of
recordation of this Declaration and shall have priority over all liens or claims created subsequent, except for
tax liens for real property taxes on the Lot, assessments on the Lot in favor of any municipal or other
governmental body and any First Mortgage.

Before recording a lien against any Lot, the Association shall present to the defaulting Owner a written
demand for payment. Said demand shall state the date and amount of the delinquency. Each default shall
constitute a separate basis for a demand or claim of lien, but any number of defaults may be included within
a single demand or claim of lien. If such delinquency is not paid within 10 days after delivery of such demand,
the Association may proceed with recording a Notice of Claim of Lien against the Lot of the defaulting Owner.
The Association shall not be obligated to release any lien recorded pursuant fo this Section until all delinquent
Assessments, interest, lien fees, late charges and attorneys' fees have been paid in full whether or not alf of
such amounts are set forth in the Notice of Claim of Lien. ‘

The Association shall have the right, as its option, to enforce collection of any delinquent Assessments
together with interest, late charges, attorneys' fees and any other sums due to the Association in any manner
allowed by law or in equity including, but not limited to, (a) bringing an action at law against the Owner
personally obligated to pay the delinquent Assessments (such action may be brought without waiving any lien
securing any such delinquent Assessments), and (b) bringing an action to foreclose its lien against the Lot
in the manner provided by taw for the foreclosure of a deed of trust lien in the State of Texas. The Association
shall have the power to bid at an foreclosure sale and to purchase, acquire, hold, lease, mortgage and convey
any and all Lots purchased at such sale.

510 Subordination of the Lien to Mortgages. The lien of the Assessments provided for in this
Declaration shall be subordinate to the lien of any First Mortgagee. Sale or transfer of any Lot shall not affect
the Assessment lien. However, the sale or transfer of any Lot pursuant to judicial or nonjudicial foreclosure
by a First Mortgagee, shall extinguish the lien of such Assessment as to payments which became due prior
to such sale or transfer. No sale or transfer shall relieve such Lot or the Owner thereof from liability for any
Assessments thereafter becoming due or from the lien thereof.

5.11  Exemption of Owner. Except as otherwise expressly provided in Section 5.5(a)ii} hereof, no
Owner of a Lot may exempt himself from liability for Annual, Supplemental or Special Assessments levied
against his Lot or for other amounts which he may owe to the Association under this Declaration, the Articles,
Bylaws or Association Rules by waiver or non-use of any of the Common Area or by the abandonment of his

Lot.
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5.12  Unallocated Tax Assessments. If any taxes are assessed against the personal property of
the Association, said taxes shall be included in the Assessments made under the provisions of this Article,
and, if necessary, a Supplemental or Special Assessments may be levied against the Lots in an amount equal
to said taxes, which assessment shall be due 30 days before the due date of such taxes.

513  Certificate of Payment. The Association shall, within 15 days of a request from an Owner,
furnish to such Owner a certificate in writing signed by an officer of the Association setting forth whether the
Assessments on a particular Lot have been paid and the amount of any unpaid Assessments. The Association
may charge the Owner requesting a certificate a reasonable fee (as established by the Board) for each such
certificate. Such certificate shall be conclusive evidence of payment of any Assessment described in the

certificate as having been paid.

5.14  Establishment of Reserve Fund. Forthe purpose of establishing a reserve fund to be utilized
by the Association for the periodic maintenance, repair and replacement of Improvements to the Common
Area, upon purchase of a Lot, the Public Purchaser (except Declarant) shall pay to the Association
immediately upon becoming an Owner of the Lot a sum equal to 1/4 of the full Annual Assessment then in
effect, or, if later, when the first Annual Assessments are determined as provided in Section 5.3(a) hereof.

6. RIGHTS OF ENJOYMENT

6.1 Members' Right of Enjoyment. Every Member shall have a nonexclusive easement for use
and enjoyment in and to the Common Area, and such right shall be appurtenant to and shall pass with the fee
interest in every Lot, subject to ali of the easements, covenants, conditions, restrictions and other provisions
of record and as contained in this Declaration, including without limitation, the following;

(a) The right of the Association to establish reasonable rules and regulations pertaining
to the use of the Common Area.

(b The right of the Association to borrow money for the purposes of improving, ‘

replacing, restoring or expanding the Common Area, but not to mertgage the Common Area,
provided that the prior affirmative vote or approval of the Members entitled to cast two-thirds
of the voting power of the membership has been obtained to mortgage said property, and
provided further that the rights of the lender thereunder shall be subordinate to the rights of
the Members.

(o) The right of the Declarant and its agents and representatives, in addition to
Declarant's rights set forth elsewhere in this Declaration, to the nonexclusive use, without
charge, of the Project (except for the Lots owned by Persons other than the Declarant), for
display and exhibit purposes, for the maintenance of sales facilities, and for purposes of
selling Lots and/or constructing Dwelling Units.

6.2 Delegation of Use. Any Member may delegate his right of enjoyment to the Common Area
to the members of his family or his tenants who reside in his Residence, or to this guests, subject to rules and

regulations adopted by the Board.

6.3 Waiver of Use. No Member may exempt himself (and no Member shall be exempt) from
personal liability for Assessments or release any Lot owned by him from the liens, charges and other
provisions of this Declaration, the Articles, Byiaws, the Association Rules or Design Guidelines, by voluntary
waiver of, or suspension or restriction of such Member's right to the use and enjoyment of the Common Area
or the abandonment of such Member's Lot.

6.4 Limitations. An Owners right and easement of enjoyment in and fo the Common Area shall
not be conveyed, transferred, alienated or encumbered separate and apart from an Owner's Lot.

370128.12 Page 15 of 34

Fough T3 D30

LRy B P

Xk

X B g S5



6.5  Private Street. The dedication of the Private Street for public use, or the transfer, mortgage
or pledge of the Private Strest shall require the unanimous written consent of the members of the Association,

T. USE RESTRICTIONS

7.1 Scope. Except as otherwise specified, the provisions of this Article shall apply to all of the
Project.

72 Residential Use. All Lots shall be used, improved and devoted exclusively to residential use.
Each Residence constructed on the Real Property may be occupied only by a Single Family.

7.3 No Commercial Use. Exceptfor Declarant's use of the Project as provided in Sections 6.1(¢)
and 7.34 hereof and the use of a Residence in compliance with any "home office use" rules promulgated by
the City of El Paso or any agency thereof, no part of a Lot shall be used or caused to be used or allowed or
authorized in any way, directly or indirectly, for any business, commercial, manufacturing, mercantile, storing,
vending, or any nonresidential purposes; provided, however, that the Association shall have the right to
provide or authorize such services on the Common Area as it deems appropriate for the enjoyment of the
Common Area or for the benefit of the Members. Nothing herein shall be deemed to prevent the leasing of
a Residence to a Single Family from time to time by the Owner thereof, subject to all of the provisions of this
Declaration, the Articles, Bylaws, Association Rules and Design Guidelines. Any Owner who leases his
Residence shall promptly notify the Association and shall advise the Association of the term of the lease and
the name of each tenant.

74 Minimum Dwelling Unit Size, and Dwelling Height. Any Dwelling Unit erected, permitted or
maintained on any Lot shall have a minimum livable square footage, excluding garage, porches, guest house,
and patios, of 3,500 square feet. The maximum dwelling height shall be the lesser of the height limitations
prescribed in the applicable municipal ordinances or in the Design Guidelines. The number of stories of the
Dwelling Units shall be limited as provided in the Design Guidelines.

75 Roofing Material.  All roofing material used on pitched or sloping roofs shall be clay or
concrete tile, unless otherwise authorized and approved in writing by the Architectural Committee. Dwelling
Units constructed with flat or substantially flat roofs shall have a parapet wall, screening the flat roof portions
from view, on the front, side and rear elevations of the Dwelling Unit. Parapet walls may be interrupted by
design accents of projecting flat sections of the roof with the prior written authorization and approval of the
Architectural Committee.

76 Walls and Fences. Perimeter fences orwalls consiructed upon the dividing property line or
boundary between Lots (the "Boundary Fence") or near or adjacent fo said dividing property line when existing
easements prevent a fence from being located on the dividing property line, shall be prohibited.
Notwithstanding the foregoing, fences or walls which are a part of an entry way to the Lot are permitted, with
the prior written authorization and approval of the Architectural Committee.

7.7 New and Permanent Construction. All Dwelling Units and other structures on the Properly
shall be of new and permanent construction, and no structure shall be moved from any location on or off the

Property onto any portion of the Property.

78 Mechanical Equipment. All mechanicai equipment including evaporative coolers, air
conditioning and heating equipment, ducts, wherever placed, are subject to the provisions of the Design
Guidelines.

79 Solar Panels. No solar panels shall be installed on any Dwelling Unit or Lot without the prior
written approval and authorization of the Architectural Committee. If such approval is granted, the
Architectural Committee may specify the size and type of solar panels allowed, and the location where they
may be installed.
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7.10  Planting and Landscaping. Except for (i) such planting and landscaping which is installed in
accordance with the initial construction of Lots, or in replacement of the same vegetation previously approved
by the Architectural Committee as part of such initial construction, and (ii) such planting and landscaping as
is Not Visible From Neighboring Property and is in an area not maintained by the Association, no planting or
landscaping shall be done. These restrictions shall not apply to Declarant’s activities in connection with
construction of the Project.

7.11  Qutside Speakers and Amplifiers. No radio, stereo or other broadcast units of any kind and
no amplifiers or loudspeakers of any kind shall be placed, allowed or maintained cutside, or be directed to the
outside of any Dwelling Unit without the prior written approval and authorization of the Architectural
Commitiee.

712  Installation of Landscaping Improvements. Within 90 days after the date on which the City
of El Paso issues a Certificate of Occupancy for a Dwelling Unit on a Lot, the Owner of the Lot shall install
such landscaping as required under the Design Guidelines adopted by the Architectural Committee.

7.13  Lights. No spotlights, flood lights or other high intensity lighting shall be placed or utilized
upon any Lot, which in any manner will allow light to be directed or reflected on the Common Area, or any part
thereof, or any other Lot, except as may be expressly permitted by the Association Rules or the Design
Guidelines.

7.14  Antennae. The installation of television, radio, or other electronic antennae or satellite dish
or device of any type shall be subject to compliance with the provisions of the Design Guidelines.

7.15  Utility Service. Except as approved in writing by the Architectural Committee, nolines, wires,
or other devices for the communication or transmission of electronic current or power, including telephone,
television, and radio signals, shall be erected, placed or maintained anywhere in or upon any Lot unless the
same shall be contained in conduits or cables installed and maintained underground or concealed in, under
or on buildings or other structures approved by the Architectural Committee. No provision hereof shall be
deemed to forbid the erection of temporary power or telephone sfructures incident to the construction of
Dwelling Units or other structures approved by Declarant or the Architectural Committee.

7.16  Temporary Structures. No structure of a temporary character, trailer, basement of an
incomplete building or Dwelling Unit, tent, shack, garage or other out-building shall hereafter be used af any
time, on any portion of the Property for a residence, either temporarily or permanently. Temporary buildings
or structures, may be approved by the Architectural Committee at its sole and absolute discretion for use
during the construction of a Dwelling Unit. if such approval is granted, the temporary building or structure shall
be removed immediately after the completion of construction.

7.17  Drainage. No Owner shall erect, construct, maintain, permit or allow any fence or other
Improvement or other obstruction (a) which would interrupt the normal drainage of the land or (b) within any
area designated on the Plat {or other binding document) as a "Drainage Easement", except that, with the prior
consent of the Architectural Committee, non-permanent structures, including fences, may be erected in those
areas which contain only underground closed conduit storm drainage facilities.

7.18 - Machineryand Equipment. Ne machinery or equipment of any kind shaill be placed, operated
or maintained upon or adjacent to any Lot except such machinery or equipment as is usual and customary
in connection with the use, maintenance or construction of a Dwelling Unit, appurtenant structures, or other
Improvements, and except that which Declarant or the Association may require for the operation and
maintenance of the Common Areas.

7.19  Signs. No sign of any kind shall be dispiayed to the public view from any Lot or the Common

Area without the approval of the Association as to size and design, except; (a) such signs as may be used
by Declarant in connection with the development and sale of Lots and/or Residences in the Project; (b} such
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signs as may be required by legal proceedings; (c) such signs as may be reguired for traffic control and
regulation of the Common Area: or {d) such other signs (including, but not limited to, construction job
identification signs, builders' signs, “for sale" signs, "for lease" signs and temporary "rent" signs) as are in
conformance with the requirements of the City of El Pasc and which have been approved in advance and in
writing by the Architectural Committee as to size, cotors, design, message content, number and location.

7.20 Clothes Drying Area. No portion of any‘Lot shall be used as a drying or hanging area for
laundry of any kind, it being the intention hereof that all such facilities shall be provided within each Dwelling
Unit.

7.21  Window Covers. Interior curtains, drapes, shutters or blinds may be installed as window
covers. No aluminum foil, reflective material, newspaper or other materials not customarily made for use as
window covers may be installed or placed upon the inside or outside of any Dwelling Unit or other structure.
Exterior awnings, canopies, shutters and similar items may not be installed without prior written approval of
the Architectural Committee as to color and style.

7.22 Vehicles. All automobiles, vans, pick-up trucks of less than one ton capacity, motorcycles
and motor vehicles owned by any Owner, members of such Owner's family, or tenants should be parked in
the garage of such Owner's Residence, and no such vehicle may be parked overnight on any street or on any
portion of the Common Area where parking spaces are provided. Except with the prior approval of the
Architectural Committee, no mobile home, motor home, trailer, truck with a capacity of one ton or more,
camper, boat or other type of recreational vehicle shall be kept, placed, maintained, constructed,
reconstructed or repaired within the Project. The provisions of this section shall not apply to emergency
vehicle repairs, periodic social gatherings, the loading or unloading of household articles, or temporary
construction shelters or facilities maintained during, and used exclusively in connection with, the construction
of any Improvement approved by the Architectural Committee. The Board may adopt rules for the regulation
of the admission and parking of vehicles within the Project including the assessment of charges to Owners
who violate or whose invitees violate such rules. Any charges so assessed shall be Special Assessments.
The Association may remove, or cause to be removed, any unauthorized vehicle at the expense of the owner
thereof in any manner consistent with law.

7.23 Garages. No garage doors shall be permitted to remain open except for a temporary
purpose, and the Board may adopt rules for the regulation of the opening of garage doors, including the
assessment of charges to Owners who violate or whose tenants or invitees violate such rules.

7.24  Animals. No animals, including horses or other domestic farm animais, fowl, or poisonous
reptiles of any kind, may be kept, bred or maintained on any Lot or in any Dweliing Unit, or in or upon any
Common Area, except a reasonable number of generally recognized household pets and in accordance with
the Association Rules. No animals shall be kept, bred or raised within the Project for commercial purposes.
In no event shall any domestic pet be allowed to run freely outside its owner's Lot without a leash, or so as
to create a nuisance. No animals shall be allowed to make an unreasonable amount of noise, or {o become
a nuisance. No structure for the care, housing or confinement of any animal shall be maintained so as to be
Visible From Neighboring Property. Upon the written request of any Owner, the Board shall determine
whether, for the purposes of this Section, a particular animal is a generally recognized house or yard pet or
a nuisance, or whether the number of animals exceeds the maximum number permitted. Any decision
rendered by the Board shall be enforceable in the same manner as other restrictions contfained in this
Declaration.

7.25  Garbage, Trash, Debris and Hazardous Materials. No frash, rubbish, hazardous materials,
or debris of any kind shall be placed, stored, or permitted to accumulate upon or adjacent to any Lot and no
odors shall be permitted to arise therefrom, so as to render any such Lot or any portion of the Project
unsanitary, unsightly, offensive or detrimental to any other Lot in the Project or to its occupants. No garbage
or trash shall be placed or kept on any Lot except in covered containers of a type, size and style which are
approved by the Architectural Committee. In no event shall such containers be maintained so as to be Visible
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From Neighboring Property except to make the same availabie for collection and then only for the time
reasonably necessary to effect such collection. The Board shall have the right, in its sole discretion, to require
all Owners 1o place their garbage or trash containers at a specific location for collection or to require all
Owners to subscribe to a trash collection service, unless such Owner subscribes for his own private trash
collection service. All rubbish, trash and garbage shall be removed from the Lots and Common Area and shall
. not be allowed ta accumulate thereon. No incinerators shall be kept or maintained on any Lot. No garbage
or trash containers shall be kept or placed on any grass or other landscaped area. During construction of a
residence on a Lot, the Owner of such Lot shall provide enclosed rubbish container for each Lot and shall
keep its Lot clean of construction trash at all times. In addition, each Owner shall during such construction
be responsible to immediately clean up any trash, rubbish, debris, mud and dirt brought or tracked onto the
Project in connection with such construction.

7.26  Fires. Other than barbecues in properly constructed barbecue pits or grills, and firepits in
compliance with the Association Rules and the Design Guidelines, or as otherwise expressly permitted in such
rules, no open fire shall be permitted on the Project nor shall any other similar activity or condition be

permitted.

7.27  Nuisances. No Owner shall permit or suffer anything to be done or kept about or within his
Lot, or on or about the Project, which may cause the insurance io be cancelled or the premiums of such
insurance to be increased for any Lot or the Common Area, or which may abstruct or interfere with the rights
of other Owners, or persons authorized to the use and enjoyment of the Common Area, or annoy them by
reasonable noises or otherwise, nor will he commit or permit any nuisance or commit or suffer any illegal act
fo be committed therein. Each Owner shall comply with the Association Rules, the requirements of all health
authorities and other governmental authorities having jurisdiction over the Project. The Board in its sole
discretion shall have the right to determine the existence of any such nuisance.

7.28 Diseases and Insects. No Owner shall permit anything or condition to exist within the Project
which shall induce, breed or harbor infectious plant diseases or noxious insects.

7.28  Mining. No Portion of the Project shall be used in any manner to explore for or remove any
water, oil or other hydrocarbons or minerals of any kind or earth substance of any Kind.

7.30  Safe Condition. Withoutlimiting any other provision in this Article, each Owner shall maintain
and keep his Lot at all times in a safe, sound and sanitary condition and repair and shall correct any condition
or refrain from any activity which might interfere with the reasonable enjoyment by other Owners of their

respective Lots or the Common Area.

7.31  Encroachments. No tree, shrub, or planting of any kind on any Lot shall be allowed to
overhang or otherwise o encroach upon any sidewalk, street, pedestrian way, or other area from ground level
to a height of 12 feet, without the pricr approval of the Architectural Committee.

7.32 Variances.

(a) Subject to the provisions of Section 7.32(b) hereof, which provisions shall govern and
control, the Architectural Committee may, atits sole option and in extenuating circumstances,
grantvariances from restrictions set forth in the Design Guidelines and Articles 7 and 8 of this
Declaration, except for any variance or other instrument which would constitute an
Amendment to this Declaration or contravene any prior variance or Amendment and would
permit the reduction of the minimum fivable square footage of a Dwelling Unit, as prescribed
in Section 7.4 hereof, if the Committee determines, in its sole discrelion:

(1) That either (A) enforcement of a particular restriction would create a

substanfial non-economic hardship on an Owner, or (B) a change of circumstances
since the recordation of this Declaration has rendered such restriction obsolete; and
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2 That the activity permitted under the variance will not have any substantial
adverse effect on one or more the Owners and is consistent with the high quality of
life intended for residents of Pinnacle Estates.

(8)] Notwithstanding the provisions of Section 7.32 {a) hereof to the contrary, Declarant
has the right in its sole discretion to grant any variance whatsoever from the
restrictions set forth in the Design Guidelines and Articles 7 and 8 of this Declaration,
except for any variance or other instrument which would constitute an Amendment
to this Declaration or contravene any prior variance or Amendment and would permit
the reduction of the minimum livable square footage of a Dwelling Unit, as
prescribed in Section 7.4 hereof (1) so long as Declarant owns at least one Lot which
is not a Personal Lot, or (i) at any time as it pertains solely to Declarant's Perscnal
Lot.

7.33  Further Subdivision. No Lot shall be further subdivided or separated into smaller lots or
parcels by any Owner, and no portion less than all of any Lot shall be conveyed or transferred by any Owner
without the prior written approval of the Board.

7.34  Declarant's Exemption. Notwithstanding any other provision of this Declaration, the Articles,
Bytaws, Association Rules or Design Guidelines, it shall be expressly permissible for Declarant or its duly
authorized agents, employees and representatives to maintain during the period of construction and sale of
Lots and/or Dwelling Units such facilities, structures, signs or other sales-related items as are necessary or
convenient, in the sole opinion of the Declarant, o the sale of the Lots and/or Dwelling Units, including without
limitation, a business office, storage area, construction yards, modei units or homes and sales offices;
provided, however, that such use of the Common Area by the Declarant must not unreasonably intetfere with
any Owner's use and enjoyment of the Common Area.

7.35 Enforcement. The Association or its authorized agents may, upon reasonable written notice,
enter any Lot in which a violation of these restrictions exists and may correct such violation at the expense
of the Owner of such Lot. Such expenses, and such fines as may be imposed pursuant to this Declaration,
the Articles, Bylaws, and Membership Rules, shall be a Special Assessment secured by a lien upon such Lot
enforceable in accordance with the provisions of Article 5 hereof. Allremedies available at law or equity shall
be available in the event of any breach of any provision of this Article by any Owner, tenant or other person.

7.36  Modification. Except where Declarant's or Designated Owner's rights are involved or
Declarant's or Designated Owner's consent is required, or so long as the Declarant owns at least one Lot
which is not a Personal Lot, the Beard may modify or waive the foregoing restrictions contained in this Article
7 or otherwise restrict and regulate the use and occupancy of the Project, the Lots and the Residences by
reasonable rules and regulations of general application adopted by the Board from time to time which shall
be incorporated into the Association Rules, so long as such rules or regulations do not amend this Article 7
or contravene any prior variance or Amendment.

8. ARCHITECTURAL
8.1 Establishment and Appointment of Architectural Committee. The Architectural Committee

shall consist of a minimum of three members who shall be appointed from time to time by the Board. The
Declarant shall initially appoint the members of the Architectural Committee. The Declarant shall retain the
right to appoint, augment or replace all members of the Architectural Committee until the Declarant's Class
B membership terminates. Thereafter, members of the Architectural Committee shall be appointed by the
Board, except that Declarant has the right to appoint one member, or a replacement for such member, of the
Architectural Committee so long as it owns one Lot which is not a Personal Lot. Persons appeinted to the
Architectural Committee, other than those persons appointed by Declarant, must be Members or satisfy such
other requirements as may be set forth in the Desigh Guidelines or in this Declaration. The Declarant
voluntarily may (but shall not be required to) permit the Members to appoint one or more members of the
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Architectural Committee at any time. The members of the Architectural Committee need not be architects,
Owners or occupants, and do not need to possess any special qualifications. Architectural Commitiee
members shall serve for a term of one year and may be reappointed or reelected; provided that such
members may be removed by the Board at any time during their term of office, with or without cause. Upon
removal of a member of the Architectural Committee, the Board shall appoint a replacement member of the
Architectural Committee as soon as possible, such that the Committee consists of the minimum number of
members designated in this Section 8.2.

8.2 Design Guidelines. The Architectural Committee shall establishreasonable procedural rules,
regulations, restrictions, architectural standards and design guidelines (collectively, the "Design Guidelines")
which the Architectural Committee may, from time to time, amend, subject to the final approval of the Board.
So long as the Declarant owns at least one Lot, which is not a Personal Lot, any such amendment to the
Design Guidelines is subject to the approval of Declarant. The Design Guidelines are hereby incorporated
herein and shall be deemed to be a part of this Declaration and shall be binding on all Owners, Members,
Occupants or other Persons as if expressly set forth herein. A copy of the current Design Guidelines shall
at all times be a part of the Association's records. The Design Guidelines may include, among other things,
those restrictions and limitations set forth below:

(8) Time limitations for the completion, within specified periods after approval, of the
Improvements for which approval is required pursuant to the Design Guidelines.

(b Designation of a Building Envelope within a Lot, thereby establishing the remaining location
of the developable area of the Lot.

(c) Procedures for assuring conformity of completed Improvements to plans and specifications
approved by the Architectural Committee; provided, however, as to purchasers and encumbrancers
in good faith and for value, the completed Improvements shall be deemed to be in compliance with
plans and specifications approved by the Architectural Committee and in compliance with the
architectural standards of the Association and this Declaration, unless (a) notice of noncompletion
or nonconformance identifying the viclating Lot and specifying the reason for the notice, executed by
the Architectural Committee, shall be sent to the Owner of such Lot within the later of (i) one year
after the expiration of the time limitation described in Section 8.2(a) hereof, or (i) one year following
completion of the Improvements, or {b) legal proceedings shall have been instituted to enforce
compliance or completion within the one year period described in said Section 8.2(a).

(d) Such other limitations and restrictions as the Board or Architectural Committes in its
reasonable discretion shall adopt, including, but not limited to, the regulation of all landscaping
{including, but not limited to, absolute prohibitions of certain types of landscaping, trees and plants),
and regulation of all construction, reconstruction, exterior addition, change or alteration to or
maintenance of any building, structure, wall or fence, including, but not limited to, the nature, kind,
shape, height, materials, exterior color, surface texture, and location of any such improvement.

(e So long as the Declarant owns one Lot which is not a Personal Lot, the Declarant reserves
the right on behalf of the Architectural Committee to designate, hire, or fire outside architectural
consultants to review and approve plans submitted to the Architectural Committee for review and

approval.

83 Mesetings. The Architectural Committee shall hold regular meetings. A quorum for such
meetings shali consist of a majority of the members, and the affirmative vote of a majority of the Members
shall be necessary for any decision of the Architectural Committee. The Architectural Committee shall keep
and maintain a record of all actions taken at its meetings.
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8.4 General Provisions.

(a) The Architectural Committee may assess a fee of $500 or whatever additional
reasonable fee the Architectural Committee sets in connection with its review of plans and
specifications, and may require a cash deposit in connection with alteration of the existing
topography and construction of Improvements on a Lot in order to assure compliance with
all requirements provided for in Section 8 of this Declaration and the Design Guidelines.

(b) The Architectural Committee may delegate its plan review responsibilities, except
final review and approval as may be required by the Design Guidelines, to one or more of its
members or architectural consultants retained by the Architectural Committee. Upon such
delegation, the approval or disapproval of plans and specifications by such member or
consultants shall be equivalent to approval or disapproval by the entire Architectural
Committee.

(c) The address for the Architectural Committee shall be the address established for
giving notice to the Association, unless otherwise specified in the Design Guidelines. Such
address shall be the place for the submittal of plans and specifications and the place where
the current Design Guidelines shall be kept.

(d) The establishment of the Architectural Committee and the procedures herein for
architectural approval shafl not be construed as changing any rights or restrictions upon
Owners to maintain or repair their Lots as may otherwise be specified in this Declaration, the
Bylaws or Association Rules.

(e) The Architectural Committee shall approve or disapprove any plans and
specifications submitted to it in accordance with the Design Guidelines within such period as
may be specified in the Design Guidelines.

) Any consent or approval of the Architectural Committee which is required under this
Declaration of the Design Guidelines shall not be effective unless it Is in writing and signed
by the Architectural Committee or the Persons o whom responsibility for the particular
consent or approval has been delegated under Section 8.

85 Approval and Conformity of Plans. No excavation, fill or other alteration of the topography
or drainage of any Lot shall be begun and no building, fence, wall or other structure or improvement of
whatever type shall be commenced, erected or maintained upon the Property or any Lot, nor shall there be
any addition to or change to the exterior of any residence or other structure or improvement upon a Lot or the
landscaping, grading or drainage thereof, including, but not limited to, the painting (other than painting with
the same color of paint as previously existed) of exterior walls, patio covers and fences, except in compliance
with plans and specifications therefor which have been submitted to and approved by the Architectural
Committee.

The Architectural Committee shall have the right to refuse to approve any grading plans or plans and
specifications which are not suitable or desirable, in its sole opinion, for aesthetic or any other reasons, and
in passing upon such grading plans, plans and specifications, and without any limitation of the foregoing, it
shall have the right to take into consideration the suitability of the proposed building, structure or other
improvement or landscaping, in light of Declarant's development plan for the Project as an exclusive
residential development of custom homes. No changes or deviations in or from such grading plans and plans
and specifications once approved shall be made without the prior written approval of the Architectural
Committee.

8.6 Compensation; Delegations. Unless authorized by the Board, the members of the
Architectural Committee shall not receive any compensation for services rendered. All members of the

370128.12 Page 22 of 34

ws s g
Pd B0 R Bl

RN R

3
L :.l

i Ja l.,;::! o




Architectural Committee shall be entitled to reimbursement for reasonable expenses incurred by them in
connection with the performance of any Architectural Committee function or duty. Professional consultants
retained by the Architectural Committee shall be paid such compensation as the Architectural Committee
determines. The Architectural Committee may delegate its plan review responsibilities, except final plan
approval, to one or more of its members or to architectural consultants which it retains.

8.7 Non-Liability and Release. The Association, and its directors, officers , or employees;
the Declarant, its partners, or the shareholders, officers and directors of any such partner, and any
Person who is a Related Party of the Decfarant; any member of the Architectural Committee, or any
agent, employee or other party providing architectural consulting services to the Architectural
Committee (the "Released Parties”) shall be liable in damages to anyone submitting plans for
approval by the Architectural Committee, the Declarant, any Owner or other person by reason of
mistake in judgment, negligence, or nonfeasance arising out of or in connection with the approval or
disapproval or failure to approve any such plans, and each Owner or other person submitting plans
agrees, by submission of such plans and specifications, that he will not bring any action or suit
against any of the Released Parties to recover damages as above described, including, without
limitation, to recover damages arising out of or in connection with flooding, natural disaster or soil
conditions, or failure to comply with the applicable federal, state and municipal zoning or building
ordinances, including without limitation the provisions of the Planned Mountain Development Code
and the Mountain Development Area of the City of El Paso which governs the construction, use, repair
and maintenance of Residences (collectively called the "Applicable Laws"). Approval by the Declarant
or the Architectural Committee shall not be deemed to be a representation or warranty that the
Owner's plans (i) are free from defects (design, construction or otherwise), (ii) are free from hazards,
such as flooding, natural disaster or adverse soil conditions or (iii) comply in whole or part with
applicable governmental ordinances or regulations, including, but not limited to, the Applicable Laws.
It shall be the sole responsibility of the Owner, or other person submitting plans to the Architectural
Committee or performing any construction of the Residences to comply with all such ordinances,
regulations and codes including without limitation the Applicable Laws. Each Owner understands
that due to the location and condition of the Owner's Lot there may be certain inherent risks and
specific requirements including, but not limited to, those related to flooding, soil conditions or natural
disaster and compliance with the Applicable Laws, agrees for himself, his family, guests and invitees
(the "Releasing Parties™) to release the Released Parties, from any and all liability arising from any
damage or injury to the person or property of the Releasing Parties rising out of or in connection with
each of the aforesaid matters.

9. EASEMENTS

9.1 Amendment to Eliminate Easements. This Declaration cannot be amended to modify or
eliminate the easements reserved to Declarant without prior written approval of Declarant and any attempt
to do so shall have no effect. Any attempt to modify or eliminate this Section shall likewise require the prior
written approval of Declarant.

9.2 Utility Easement. There is hereby created a blanket easement upon, across, over and under
the Common Area for ingress, egress, installation, replacing, repairing and maintaining all utilities, including
but not limited to, water, sewers, natural gas, telephones, elecfricity and a cable television system. By virtue
of this easement, it shall be expressly permissible for the providing utility to erect and maintain any necessary
facilities and equipment on the Common Area. This easement shall in no way affect any other recorded
easements on the Common Area.

9.3 Easement for Encroachments. Each Lot and the Common Area shall be subjecl to an
easement for encroachments created by construction, settling, overhangs, and discrepancies between the
Plat and construction, as originally designed or as constructed by Declarant or its agents or contractors. A
valid easement for said encroachments and for the maintenance of same, so long as it stands, shalf and does
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exist. inthe event a building containing an encroachment is partially or totally destroyed, and then rebuill, the
Owners agree that minor encroachments of parts of the adjacent Residence due to construction shall be
permitted and that a valid easement for said encroachments and maintenance thereof shall exist.
Notwithstanding any provisions in this section to the contrary, any encroachment permitted by this section shall
not exceed one foot.

94 Easements for Ingress and Egress. Easements foringress and egress are hereby reserved
to the Declarant, the Owners, and their families, guests, tenants, and invitees for pedestrian traffic over,
through and across sidewalks, paths, walks and lanes as the same from time to time may exist upon the
Common Area, and for vehicular traffic over, through and across such portions of the Common Area as from
time to time may be paved and intended for such purposes; and for such other purposes reasonably
necessary to the use and enjoyment of a Lot or the Common Area.

9.5 Encroachment Easement Agreement. Under the terms of the Encroachment Easement
Agreement, Stanton Park LLC has granted to the Declarant for the benefit of the Owners and the Association
an easement for the purpose of permitting the installation, maintenance, repair and replacement of an
underground retaining wall as shown on the Encroachment Easement Agreement to the completion of
construction of the entry way which forms a part of the Improvements. The Association hereby assumes all
of the nghts, privileges, obligations and liabilities of the Declarant under the Encroachment Easement
Agreement and agrees to perform the obligations of the Declarant thereunder and as otherwise provided
therein after the date hereof. Nothing contained in this Declaration to the contrary shall be construed as a
prohibition, limitation, or restriction of the Association's duties, obligations or liabilities arising under the
Encroachment Easement Agreement.

9.6 Association's Right of Enitry. During reasonable hours, the Association, any member of the
Architectural Committee, any member of the Board or any authorized representative of them, shall have the
right to enter upon and inspect any land surrounding any residential structure on the Real Property, excluding
the interior of any Dwelling Unit located thereon, for the purpose of making inspections to determine whether
the provisions of this Declaration, the Association Rules and the Design Guidelines are being complied with
by the Owner of each Lot.

9.7 Association's Easement for Performing Maintenance Responsibilities. The Association shall

have an easement upon, across, over and under the Common Area and the Lots for the purpose of repairing,
maintaining and replacing the Common Area and those portions of the Lots which the Association is obligated
to maintain.

10,  MAINTENANCE

10.1  Maintenance of Common Area By Association. The Association shall be responsible for the
maintenance, repair and replacement of the Common Area and may, without the approval of the Owners, do

any of the following:

(a) Reconstruct, repair, replace or refinish any Improvement or portion thereof upon any
Common Area (to the extent that such work is not done by a government entity, if any, the
Association shall be responsible for the maintenance and upkeep of such area);

(b) Construct, reconstruct, repair, replace or refinish any portion of the Common Area
used as a road, street, walk, driveway or parking area;

{c) Replace injured and diseased trees or other vegetation in any Common Area, and
plant trees, shrubs and ground cover to the extent that the Board deems necessary for the
conservation of water and soil and for aesthetic purposes;
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{d) Place and maintain upon any Common Area such signs as the Board may deem
appropriate for the proper identification, use and regulation thereof;

(e) Do all such other and further acts which the Board deems necessary io preserve and
protect the Common Area and the beauty thereof, in accordance with the general purposes
specified in this Declaration. The Board shall be the sole judge as to the appropriate
maintenance of the Common Area.

10.2  Maintenance of Lots by Owner. Each Owner of a Lot shall be solely responsible for the
maintenance of all portions of his Lot. The Owner of each Lot shall at all times perform his obligations under
this Section so that the land and Improvements comprising his Lot shall be in good condition and repair, Such
obligations of Owner shall include keeping all shrubs, trees, grass, plantings and landscaping of every kind
properly cultivated and free of trash, weeds and other unsightly material. - All maintenance of the exterior of
the Residence, including without limitation walls, fences and roofs, shall be accomplished in accordance with
the Design Guidelines and, if required by the Design Guidelines, only after approval of the Architectural
Committee.

10.3 Damage or Destruction by Owners, Each Owner shall be responsible for the repair or
replacement of any damage or destruction to the Common Area or to any other Lot which is caused by such
Owner or its family members, guests, invitees, subcontractors, agents or a employees, including without
fimitation, any damage or destruction to concrete, paving or curbing or other improvement within the Project.
In the event such damage or desfruction is not immediately repaired or replaced to the satisfaction of the
Association, the Association may undertake such repair or replacement, in which case any expenses incurred
by the Association in connection therewith shall be paid by said Owner to the Association upon its demand,
and such amounts shall be a lien on any Lot(s) owned by such Owner, and the Association may enforce
collection of any such amounts in the same manner as provided in Article 5 of this Declaration for the
collection and enforcement of Assessments.

10.4  Nonperformance by Owners. If any Owner fails to maintain any portion of the Lot and
improvements comprising his Residence which he is obligated to maintain under the provisions of this
Declaration, the Articles, Bylaws, Association Rules or Design Guidelines, then the Association shall have the
right, but not the obligation, to enter upon such Owner's Lot to perform the maintenance and repairs not
performed by the Owner, and the cost of any such work performed by or at the request of the Association shall
be paid for by such Owner upon demand from the Assaciation, and such amounis shall be a lien upon the
Owner's Lot and the Association may enforce collection of such amounts in the same manner and to the same
extent as provided in Article § of this Declaration for the collection and enforcement of Assessments.

105  Total or Partial Destruction. If any Residence is totally or partially destroyed, the Owner shall
either rebuild the structure in a timely manner or demolish the same and remove the debris from the Project
in a timely manner. [f the Owner fails to comply with this Section, the Association may underiake the work
on the Owner's behalf and charge the Owner therefor. The Association may enforce collection of such
amounts in the same manner and to the same extent as provided in Article 5 of this Declaration for the
collection and enforcement of Assessments.

10.6  Payment of Utility Charges. Each Lot shall be separately metered for water, sewer, cabie
television, telephone, gas, and electrical service, and all charges for such service to the Lot shall be the sole
obligation and responsibility of the Owner of each Lot. All bills for utility service to the Common Area shall be
billed to the Associatian, and the Association shall be responsible for the payment of such charges. The cost
of utility service to the Common Area shall be a common expense of the Association and shall be included

in the budget of the Assaciation.
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1.

INSURANCE

Scope of Coverage. The Association shall make a good faith effort to obtain and maintain,

to the extent reasonably available, the following insurance coverage:

370128 12

(a) Property insurance on the Common Area insuring against all risk of direct physical
foss, insured in an amount equal to the maximum insurable replacement value of the
Common Area, as determined by the Board; provided, however, that the total amount of
insurance after application of any deductibles shall not be less than 100% of the current
replacement cost of the insured property, exclusive of land, excavation, foundations and
other items normally excluded from a property policy;

(b) Comprehensive general liability insurance, including medical payments insurance,
in an amount determined by the Board. Such insurance shall cover all occurrences
commonly insured against for death, bodity injury and property damage arising out of or in
connection with the use, ownership or maintenance of the Common Area and all other
portions of the Project which the Association is obligated to maintain under this Declaration,
and shall also include hired automobile and non-owned automobile coverage with cost liability
endorsements ta cover liabilities of the Qwners as a group to an Owner;

(c) Workmen's compensation insurance to the exlent necessary o meet the
requirements of the laws of the State of Texas.

(d) Such other insurance as the Association shall determine from time 1o time to be
appropriate to protect the Association or the Owners;

(e) The insurance policies purchased by the Association shall, to the extent reasonably
available, contain the following provisions:

4] That there shall be no subrogation with respect to the Association, its
agents, sefvants, and employees, with respect to Owners and members of
their households;

2) That no act or omission of any Owner (unless acting within the scope of his
authority on behalf of the Association) will void the policy or be a condition
to recovery on the policy;

(3) That the coverage afforded by such policy shall not be brought into
contribution or proration with any insurance which may be purchased by the
Owners or their Mortgagees;

4) A "severability of interest” endorsement which shall preclude the insurer
* from denying the claim of an Owner because of the negligent acts of the
Association or other Owners;

(5) Statement of the name of the insured as "Pinnacle Estates Homeowners
Association";

(6) For policies of hazard insurance, a standard mortgagee clause provided that
the insurance carrier shall notify the First Mortgagee named in the policy at

least 10 days in advance of the effective date of any substantial
modification, reduction or cancellation of the policy; and

(7) "Agreed Amount" and "Inflation Guard” endorsements.
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11.2  Insurance on Lots. The Association shall not be obligated to obtain property insurance,
liability insurance, flood insurance or any other type of insurance covering the Lots or the improvements

located thereon. The procurement and maintenance of insurance on each Lot, including all Improvements

on such Lot shall be the sole obligation of the Owner thereof. Each Owner shall also be responsible for
obtaining all liability insurance, personal property insurance and any other type of insurance to the extent
desired by such Owner.

11.3  Certificates of Insurance. An insurer that has issued an insurance policy under this Article
shall issue certificates or a memorandum of insurance to the Association and, upon request, at the requesting
party’s expense to any Owner, Any insurance obtained pursuant to this Article may not be cancelled until 30
days after notice of the proposed cancellation has been mailed to the Assaciation and to each Owner to whom
certificates of insurance have been issued.

11.4  Fidelity Bonds. The Association shall maintain blanket fidelity bonds for all officers, directors,
trustees and employees of the Association and all other persons handling or responsible for funds of or
administered by the Association, including, without limitation, any management agent to whom the Association
has delegated some or alf of the responsibility for the handling of such funds. Thetotal amount of fidelity bond
coverage shall be based upon the best business judgment of the Board, and shall not be less than the
estimated maximum amount of funds, including reserve funds, in the custody of the Association or the
management agent, as the case may be, at any given time during the term of each bond. In no event shall
the aggregate amount of such fidelity bonds be less than a sum equal to three months of Annual Assessments
on all Lots plus adequate reserve funds. Fidelity bonds obtained by the Association must alsc:

(a) Name the Association as an obligee;

(b) Contain waivers by the issuers of the bonds of all defenses based upon the exclusion
of persons serving without compensation from the definition of "employees" or similar terms
or expressions; and

{c) Provide that they may not be cancelled (including cancellation from non-payment of
premium) or substantially modified without at least 10 days prior written notice to the
Asscciation.

11.5  Payment of Premiums. The premiums for any insurance obtained by the Association
pursuant to Sections 11.1 and 11.4 of this Article shall be included in the budget of the Association and shall
be paid by the Association.

116  Payment of Insurance Proceeds. With respect to any loss o the Common Area covered by
property insurance obtained by the Association in accordance with this Article, the oss shall be adjusted with
the Association and the insurance proceeds shall be payable to the Association. Subject to the provisions of
Article 12 of this Declaration, the proceeds shall be disbursed for the repair or restoration of the damage to
the Common Area.

11.7  Annual Insurance Review. The Board shall annually determine whether the amounts and
types of insurance it has obtained provide adequate coverage for the Common Area in light of increased
construction costs, inflation, practice in El Paso County, Texas, or any other factor which tends to indicate that
either additional insurance policies or increased coverage under existing policies are necessary or desirable
to protect the interests of the Owners and of the Association. If the Board determines that increased coverage
or additional insurance is appropriate, it shall obtain the same.

12. DESTRUCTION OF IMPROVEMENTS

121 Duty of Association. If partial or total destruction of Improvements upon the Common Area,
it shall be the duty of the Association to restore and repair.the same as promptly as practical pursuant to this
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Article. The proceeds of any casualty insurance maintained pursuant to this Declaration shall be used for
such purpose.

12.2  Automatic Reconstruction. If (a) the amount available from the proceeds of such insurance
policies for the restoration and repair of such Improvements are at least 65% of the estimated cost of
restoration and repair or (b) the cost not covered by insurance proceeds is less than the surn of $750.00 per
year per Lot, a Special Assessment, with each Owner contributing a like sum, may be levied by the
Association to provide the necessary funds for such reconstruction, over and above the amount of any
insurance proceeds available for such purpose, and the Board shall cause the damaged or destroyed
Common Area to be restored as closely as practical to its condition prior to the destruction or damage.

12.3  Reconstruction by Vote of Members. If the amount available from the proceeds of such
insurance policies for the restoration and repair of such Improvements (except for the Private Street, as
provided in Section 12.6 hereof) are {a) less than 65% of the estimated cost of restoration and repair or (b)
greater than the sum of $750.00 per year per Lot, the Improvements shall not be replaced, or restored unless
a majority of the voting power of the Association agrees in writing to such replacement or restoration or gives
its affirmative vote at a meeting duly called therefor. Such majority vote must include at least a two thirds
majority of the Class A Members. If the Members approve such replacement or restoration, the Board shall
cause the damaged or destroyed Common Area to be restored as closely as praclical to its former condition
prior to the destruction or damage.

12.4  Excess Insurance Proceeds. If any excess insurance proceeds remain, after any
reconstruction by the Association pursuant to this Article, the Board, in its sole discretion, may retain such
sums in the general funds of the Association or distribute pro rata all or a portion thereof to the Members.

125 Useof Special Assessments. Allamounts collected as Special Assessments pursuant to this
Article shall only be used for the purposes set forth in this Article and shall be deposited by the Board in a
separate bank account to be held in trust for such purposes. Such funds shall not be commingled with any
other funds of the Association and shall be deemed a contribution to the capital account of the Association
by the Members.

12.6  Reparr of Private Street. If partial or total destruction of any of the Private Street occurs, the
Board shall cause such damaged or destroyed Private Street to be restored as closely as practical to its
condition prior to the destruction or damage. The Association shall have the right to levy a Special
Assessment, as provided in Section 5.5 hereof, to provide the necessary funds for such reconstruction, over
and above the amount of any insurance proceeds available for such purpose.

13.  EMINENT DOMAIN

13.1  Definition of Taking. The term "taking” as used in this Article shall mean condemnation by
eminent domain or sale under threat of condemnation of all or any portion of the Common Area.

13.2  Representation by Board in Condemnation Proceedings. Inthe event of a threatened taking
of all or any portion of the Common Area, the Members hereby appoint the Board or such persons as the
Board may delegate to represent all of the Members in connection with the taking. The Board shall act in its
sole discretion with respect to any awards being made in connection with the taking and shall be entitled to
make a voluntary sale to the condemnor in lieu of engaging in a condemnation action.

13.3  Inverse Condemnation. The Board is authorized to bring an action in inverse condemnation.
In such event, the provisions of this Article shall apply with equal force.

134  Award for Common Area. Any awards received on account of a taking of the Common Area
shall be paid to the Association. The Board may in this sole discretion retain any award in the general funds
of the Association or distribute pro rata all or a portion thereof to the Members.
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14.  GENERAL PROVISIONS

141  Enforcement. The Association, or any Owner, shall have the right to enforce, by proceedings
atlaw or in equity, all restrictions, conditions, covenants and reservations, now or hereafter imposed by the
provisions of this Declaration or any amendment thereto, including the right to prevent the violation of any such
restrictions, conditions, covenants, or reservations and the right to recover damages or other dues for such
violation. The Association, or any Owner, shall aiso have the right to enforce, by proceedings at law or in
equity, the provisions of the Articles or Bylaws and any amendments thereto. With respect to Assessment
liens or any other liens or charges and Association Rules, the Association shall have the exclusive right to
enforcement thereof.

14.2  NoWaiver. Failure by the Association, or by any Member, to enforce any covenant, condition,
or restriction herein contained, or the Articles, Bylaws, or Association Rules in any certain instance or on any
particular occasion shall not be deemed a waiver of such right on any such future breach of the same or any
other covenant, condition or restriction.

143  Cumulative Remedies. All right, options and remedies of Declarant, the Association, or the
Owners under this Declaration are cumulative, and no one of them shall be exclusive of any other, and
Declarant, the Association, or the Owners shall have the right to pursue any one or all of such rights, options
and remedies or any other remedy or refief which may be provided by law, whether or not stated in this
Declaration.

144  Severability. Invalidation of any one or a portion of these covenants, conditions or restrictions
by judgment or court order shall in no way affect any other provisions which shall remain in full force and

effect.

145  Violations and Nuisances. Every act or omission whereby any provision of the Declarant is
viclated in whole or in part is hereby declared to be a nuisance and may be enjoyed or abated, whether or not
the relief sought is for negative or affirmation action, by Declarant, the Association or any Owner.

146 Violation of Law. Any violation of any state, municipal, or local law, ordinance or regulation,
pertaining to the ownership, occupation or use of any property within the Project is hereby declared to be a
violation of this Declaration and subject to any or all of the enforcement procedures set forth herein.

14,7  Jointand Severable Liability. In the case of joint ownership of a Residence, the liabilities and
obligations of each of the joint Owners set forth in or imposed by this Declaration shall be joint and several.

14.8  Aftorney's Fees. Inthe eventthe Association employs an attorney to enforce anylien granted
to it under the terms of this Declaration or to collect any Assessments or other amounts due from an Owner
or to enforce compliance with or recover damages for any violation or noncompliance with this Declaration,
the Articles, Bylaws, and/or Association Rules, the Association shall be entitled to recover from the defaulting
Member the reasonable attorneys' fees and related costs incurred by the Association in connection therewith.

14.9  Binding Effect. By acceptance of a deed or by acquiring any ownership interest in any Lot
subject to this Declaration, each Person, for himseif or itself, his heirs, personal representatives, successors,
transferee and assigns, binds himself, his heirs, personal representatives, successors, fransferee and
assigns, to all of the provisions, restrictions, covenants, conditions, rules and regulations now or hereafter
imposed by this Declaration and any amendments thereof. In addition, each such Person by so doing thereby
acknowledges that this Declaration sets forth a general scheme for the improvement and development of the
Project and hereby evidences his interest that all the restrictions, conditions, covenants, rules and regulations
contained in this Declaration shall run with the [and and be binding on all subsequent and future Owners,
grantees, purchasers, assignees, lessees and transferee thereof. Furthermore, each such Person fully
understands and acknowledges that this Declaration shall be mutually beneficial, prohibitive and enforceable
by the various subsequent and future Owners. Declarant, its successors, assigns and grantees, covenants
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and agrees that the interest of each Owner by virtue of his purchase of a Lot or Residence within the Project
(specifically, fee ownership of the Lot or Residence including alf rights and easements granted te him by this
Declaration and by the deed of conveyance) and the other rights created by this Declaration shall not be
separated or separately conveyed, and each shall be deemed fo be conveyed or encumbered with its
respective Lot or Residence even though the description in the instrument of conveyance or encumbrance
may refer only to the Lot or Residence.

14.10 Notices. Any notice to be given under the provisions of this Declaration shall be in writing and
may be delivered as foliows:

{a) Notice to an Owner shall be deemed to have been properly delivered when delivered
personally or placed in the first class United State mall, postage prepaid, to the most recent address
furnished by such Owner in writing to the Association for the purpose of giving notice, or if no such
address shall have been furnished, then to the street address of such Owner's residence. Inthe case
of co-owners, any such notice may be delivered or sent to any one of the co-owners on behalf of all
co-owners and shall be deemed delivered to all such co-owners.

b Natice to the Association shall be deemed to have been properly delivered when delivered
personally or placed in the first class United States mail, postage prepaid, addressed as follows:

Pinnacle Estates Homeowners Association
300 East Main, Suite 900
El Paso, Texas 79901

(c) Notice to the Declarant shall be deemed to have been properly delivered when delivered
personally or placed in the first class United States mail, postage prepaid, addressed as follows:

Pinnacle Partners, L.P.
c/o Bissell Management, Inc.
300 East Main, Suite 900
El Paso, Texas 79901

Any of the above notices so deposited in the mail shall be deemed delivered 72 hours after such deposit.

1411 Leases. Any agreement for the leasing or rental of a Residence (hereafter in this Section
referred to as a "Lease”) shall provide that the terms of such Lease shall be subject in all respects fo the
provisions of this Declaration, the Articles, the Bylaws, the Association Rules, the Design Guidelines and
applicable agreements between the Association and any state, local municipal or federal agency. Said Lease
shall further provide that any failure by the tenant thereunder to comply with the terms of the foregoing
documents shali be a default under the Lease. All Leases shall be in writing. Any Owner who shall lease or
rent his Residence shall be responsible for assuring compliance by such Ownet's tenant with this Declaration,
the Articles, the Bylaws, the Association Rules and the Design Guidelines, and shall be jointly and severally

responsible for any violation thereof by his tenant. No Residence shall be leased for transient or hotel

purposes, which shall be defined as rental for any period less than 30 days, or any rental whatsoever, if the
occupants of the Residence are provided customary hotel services such as room service for food and
beverage, maid service, furnishing laundry and linen and bellboy service. No Residence shall be leased or

rented to more than one Single Family at any time.

14.12 Construction By Declarant. Subject to the provisions of Section 14.15 hereof and so long
as the exercise by Declarant of its rights in this Section 14.12 do not unreasonably interfere in any material
respect with the Members' rights to use and enjoy the Common Areas, nothing else in this Declaration shall
prohibit or limit the right of Declarant at any time so long as it owns one Lot, other than a Personal Lot, to
establish in the Common Areas or on any Lot prior to the sale thereof by the Declarant to a Public Purchaser

any of the following:
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(a) To construct additional Improvements as Declarant deems advisable inthe Common
Area or onany Lot prior {o the sale of such Lot, including the right to erect, construct
and maintain on the Real Property such structures and displays as may be
reasonably necessary for the conduct of the business of completing the work and
disposing of the same by sale, lease or otherwise; and '

(b) To grant additional licenses, reservations and rights-of-way in the Common Area or
on any Lot prior to the sale of such Lot, to itself, utility companies or others, as may
from time to time be reasonably necessary to the proper development and disposal
of the Project; and

(c) To alter its construction plans and designs for the Project as it deems appropriate.

1413 Nonliability of Officials. To the fullest extent permitted by law, neither the Board, the
Architectural Committee, any commitiees of the Association or any member of such Board or committee shall
be liable to any Member or the Association for any damage, loss or prejudice suffered or claimed on account
of any decision, approval or disapproval of plans or specifications (whether or not defective), course of action,
act, omission, error, negligence or the like made in good faith within which such Board, committees or persons
reasonably believed to be the scope of their duties.

14.14 Term. The covenants and restrictions of this Declaration shall run with and bind the Project
for a term of 50 years from the date this Declaration is recorded. Thereafter they shall be automatically
extended for successive periods of 10 years each, unless there is an affirmative vote to terminate this
Declaration by the then Members or their proxies casting 75% of the total votes cast at an election held for
such purpose within six months prior to the expiration of the initial effective period hereof or any 10 year
extension.

1415 Amendments. Subject to the other provisions of this Declaration, this Declaration may be
amended under the following terms:

(@) Association’s Right to Amend. Except as otherwise providedin Sections 14.15(b),
(c}and (d), any proposed amendments or modifications fo the Declaration (an "Amendment”)
must be approved by a majority of the Board before its adoption, and the approval of (i) not
less than 51% of the voting power of the Members, and (ii} the Declarant so long as it owns
at least one Lot which is not a Personal Lot.

(o)) Unanimous Vote Requirement. Notwithstanding the requirement fo obtain the
consent of not less than 51% of the voting power of the Members under Section 14.15(a),
100% of the voting power of the Members shall be required for any Amendment which
amends or changes any of the following provisions of ihis Declaration:

{1 Subdivide any Lots, as provided in Sections 1.27 and 7.35;

(2) Amend the Plat as it pertains solely to the Real Property, but not any other
portion of the Subdivision;

{3) Dedicate for public use, convey or encumber the Private Street, as provided
in Section 6.5;

4) Change the right of each Member to cast one vote for each Lot which such
Owner owns, as provided in the secord sentence of Section 4.4, Class A;

and,
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{5) The uniform rate assessed against each Lot which is the Proportionate
Share, as provided in Section 5.7.

{c) Approval Rights of Owner of Lot 23. Any Amendment adopted by the Members
under Section 14.15(a) hereof, which amends the following provisions of the Declaration shall
also require the approval of Agave Canyon Development, LLC, a Texas limited liability
company (the "Designated Owner", which term for purposes of this subsection shali include
its Related Party, or any member of the immediate family of such Related Party), so long as
the Designated Owner is the Owner of Lot 23, Block 1 of the Subdivision (the "Designated
Lot"):

(1) Change Section 5.2, Purpose of Assessment.

(2) Amend the first sentence of Section 7.4 by reducing the size of the minimum
livable square footage of any Dwelling Unit referred to in said first sentence.

(3) Broaden the definition of Common Expenses in Section 1.10.

So long as the Designated Owner casts its vote in favor of any Amendment which is subject
to the provisions of this Section 14.15(c), the computation of the aforesaid 51% of the
Member's voting power mayinclude the affirmative vote of the Designated Owner; and upon
sale of the Designated Lot to a Person who is nat a Related Party to the Designated Owner,
the approval rights granted to the Designated Owner under this Section 14.15(c}
automatically terminate.

(d) Declarant's Rightto Amend.  Until Declarant's Class B Membership terminates,
the Declarant reserves the right to amend this Declaration without the approval of the
Association, the Members, or any other Person, except that no such amendment shall have
the effect of:

(1) Changing the Plat of an Owner's Lot without the consent of the Owner
thereof; or

(2) Changing the Proportionate Share of the Owners for the purpose of levying
Assessments, as provided in Section 5.7 hereof; and

(3) Amending provisions of Sections 14.15 (b) and {(c).

(e) General. An Amendment that requires the vote and written assent of the Members
as herein above provided shall be effective when executed by the President and Secretary
of the Association who shall certify that the Amendment has been approved as herein above
provided, and when recorded in the Official Public Records of Real Property of El Paso
County, Texas. Any Amendment which the Declarant is authorized to adopt as provided in
Section 14.15(d) shall be effective when executed by Declarant and when recorded in the
Official Public Records of Real Property of El Paso County, Texas.

14.16 Gender. The singular, wherever used in this Declaration shall be construed fo mean the
plural when applicable, and the necessary grammatical changes required to make the provisions of this
Declaration apply either to corporations or individuals, men or women, shall in all cases be assumed as
though in each case fully expressed.

1417 Section Headings. The marginal or topical headings of the Sections contained in this

Declaration are for convenience only and do not define, limit or construe the contents of the Articles, Sections
or this Declaration.
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14.18 Survival of Liability. The termination of membership in the Association shall not relieve or
release any such former Member from any liability or obligation incurred under or in any way connected with
the Assaociation during the period of such membership, or impair any rights or remedies which the Association
may have against such former Member arising out of, or in any way connected with such membership and
the covenants and obligations incident thereto.

14.19 Statutory Construction. In the event of any discrepancies, inconsistencies or conflicts
between the provisions of this Declaration and the Articles, Bylaws, Association Rules or Design Guidelines,
the provisions of the Declaration shall prevail.

14.20 Right to Use Similar Name. The Association hereby irrevocably consents to the use by any
other nonprofit corporation which may be formed or incorporated by Declarant of a corporate name which is
the same or deceptively similar to the name of the Assaciation, provided one or more words are added to the
name of such other corporation to maké the name of the Association distinguishable from the name of such
other corporation. Declarant is hereby authorized and empowered without any further consent on the part of
the Association to execute and deliver such letters, documents or other writings as may be reguired by the
Secretary of State of Texas in order for any other corporation formed or incorporated by Declarant to use a
corporate name which is the same deceptively similar to the name of the Association.

1421 Gated Entrances. Declarant intends to construcl gated entrances to the Project in order to
limit access and provide more privacy to the Owners and other occupants of Lots. Each Owner and occupant,
and their families, guests and invitees acknowledge that the gated entry ways may restrict or delay entry into
the Project by the palice, fire department, ambulances and other emergency vehicles or personnel. Each
Owner and other occupant and their families, guests and invitees agrea to assume the risk that the gated
entries will restrict or delay entry to the Project by emergency vehicles and personnel. Neither Declarant nor
the Assaciation nar any director, officer, agent or employee of Declarant or the Association shall be liable to
any Owner or other occupant or their families, guests or invitees for any claims or damages resulting, directly
or indirectly, from the construction, existence, maintenance or adequacy of the gated entries. It is
contemplated that the gated entrances shail be operated by remote openers and the Association shall have
the right to impose rules in the Association Rules governing the issuance of remote units and the cost to
purchase and re-issue such remote units.

IN WITNESS WHEREOF, Declarant has executed this instrument the day and year first written
ahove.

SIGNATURE PAGE ANNEXED HERETO
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SIGNATURE PAGE ANNEXED TO

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
OF
PINNACLE ESTATES

PINNACLE PARTNERS, L.P., a Texas limited partnership

By: Biss agement, Inc.
its: General Pariner

By: g I

Ronald L. Bissell, President

STATE OF TEXAS §
§
COUNTY OF EL PASO §

This instrument was acknowledged before me on July 12, 2002, by Ronald L. Bissell, President of
Bissell Management, Inc., a Texas corporation, on behg|f of said corporation, as general partner of Declarant.

pf A Tl
i

Notary Public in and for the
State of Texas
My commission expires:

s, PEEORANL MCAFOOSE }
: ROWIYPUBLIC
13 & emdifor ihe Sate of Tauos ¢

LYy commission expiics
Soptersbey 3, 2008
MRt ST 0 T i s

After recording, return to:

Merton B. Goldman, Esq.

James, Goldman & Haugland, P.C.
P.O. Box 1770

E! Paso, Texas 79949-1770
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ANY PROVISIONS HEREIN WHICH FIESTRICTS THE SALE RENTAL
OR USE OF THE DESCRIBED REAL PROPERTY BECAUSE OF COLOR
OR RACE iS INVALID AND UNENFORCEABLE UNDER FEDERAL LAW
STATE OF TEXAS COUNTY OF EL PASO

I hereby certify that this instrument was filed on the date and time stamped

hereon by me and was duly recorded in the volume and page of the Official
Public Record of Real Property El Paso County.
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FIRST AMENDMENT TO DECLARATIONGF F&T=tasassy
COVENANTS, RESTRICTIONS AND CONDITIONS
OF PINNACLE SUBDIVISION

This FIRST AMENDMENT TO DECLARATION OF COVENANTS, RESTRICTIONS AND
CONDITIONS, is executed to be effective for all purposes as of the 12th day of July, 2002, by PINNACLE
PARTNERS, L.P., a Texas iimited partnership (“Declarant”).

RECITALS:

WHEREAS, Deciarant executed and defivered that certain Declaration of Covenants, Conditions and
Restrictions dated as of January 4, 2002 (the “Declaration"), recorded in Volume 4167, Page 1702 of the
Deed Records of El Paso County, Texas, against the following described property :*

PINNACLE SUBDIVISION, an addition to the City of El Paso, Ei Paso County, Texas,
according to the plat thereof on file in Volume 77, Pages 11, 11A and 11B, Real Property
Records, El Paso County, Texas (the "Subdivision"),

WHEREAS, Declarant now desires to release a portion of the Subdivision from the terms of the
Deciaration;

WHEREAS, Declarant has the right to amend the Declaration under the provisions of Section 9.3 of
the Declaration without the consent of any party.

NOW, THEREFQRE, in consideration of the mutual covenants herein contained and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged and confessed,
Declarant hereby amends the Declaration as follows, to-wit:

1. Capitalized Terms. The capitalized terms as used herein have the same meaning assigned
to such terms in the Declaration, uniess the text of this First Amendment states otherwise.

2. Partial Release. The following described property is herebyreleased and relieved from the
terms of the Declaration:

Lots 17 through 26, inclusive, of Block 1, and Lot 2, Block 2, PINNACLE SUBDIVISION, a
subdivision in the City of El Paso, El Paso County, Texas, according fo the subdivision map
recorded in Volume 77, Pages 11, 11A and 11B, Real Property Records, El Paso County,
Texas, with the associated common areas.

3. Ratification. Except as modified hereby, the terms and conditions of the Declaration are
hereby ratified and confirmed by the Declarant.

EXECUTED and effective as of the day, month and year first written above.

SIGNATURE PAGE ANNEXED HERETO
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DECLARANT: PINNACLE PARTNERS, L.P., a Texas limited partnership

By:  BISSELL MANAGEMENT, INC., a Texas
corporation, General Partner

_

By._ S
“YRonald L. Bissell, President
STATE OF TEXAS §
§
COUNTY OF EL PASO §
This instrument was acknowledged before me on “Jeo) 12—, 2002, by Ronald L. Bissell,

President of Bissell Management, inc., a Texas corporation, General Partner of Pinnacle Pariners, L.P.,, a
Texas limited partnership, on behalf of said partnership.

GBS 50 S SRR DT / éi/‘%ﬂ 7
’5“" "7'3‘\,“a DELIRALL MCRFOOSE Notary Public in and for the

(3
i carsc ot Hva Stato of Tewios ¢ State of Texas

y &

; o Wy oomimistion sxpites My commission expires:

: & wE depoemher 9, 2008 g y P
BRI Seeauneny -w—g}\uxbﬁ-«;}-_ﬁ%@m‘_ %

After recording, return to:

Merton B. Goldman, Esq.

James, Goidman & Haugland, P.C.
P.O. Box 1770

El Paso, Texas 79949-1770

371068 1

i 150 Pt

gany
!

B g

i T

i

v
5!

. .
vl pome ¢ I 5



=

!

R T R PN

o g

»d
i

Ls

™,
LAY

i

IV ZFZ;?‘J/ ~/33 7

ANY PROVISIONS HEREIN WHICH RESTRICTS THE SALE , RENTAL
OR USE OF THE DESCRIBED REAL PROPERTY BECAUSE OF COLOR
OR RACE IS INVALID AND UNENFORCEABLE UNDER FEDERAL AW
STATE OF TEXAS COUNTY OF EL PASO

I hereby certify that this Instrument was filed on the date and time stamped
herean by me and was duly recorded in the volume and page of the Officlal
FPublic Record of Real Property E1 Paso County.
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FIRST AMENDMENT TO DECLARATION OF
COVENANTS, RESTRICTIONS AND CONDITIONS
OF PINNACLE ESTATES

This FIRST AMENDMENT TO DECLARATION OF COVENANTS, RESTRICTIONS AND
CONDITIONS (the First Amendment), is execuied to be effective for all purposes as of the 17th day of

Dacember, 2003.
RECITALS:

WHEREAS, PINNACLE PARTNERS, L.P., 2 Texas limited partnership (the Declarant ), executed
and delivered that certain Daclaration of Covenants, Conditions and Restrictions of Pinnacle Estates, dated
as of July 12, 2002 (the Declaration), recorded in VVolume 4899, Page 921 of the Deed Records of El Paso
County, Texas, against the following described property (the Real Praperty):

Parcel One: Lots 17 through 26, inclusive, of Block 1, and Lot 2, Block 2, PINNACLE
SUBDIVISION, a subdivision in the City of El Paso, Ei Paso County, Texas, according to the
subdivision map recorded in Volume 77, Pages 11, 11A and 118, Real Property Records,
El Paso County, Texas, with the associated common areas.

Parcel Two: Lot 8, Block 1, Stanton Park Addition, an addition to the City of EL Paso,
Texas, according to the plat therecf recorded in Volume 77, Page 4 of the Real Properly
Records, El Paso County, Texas (the Subdivision);

WHEREAS, Declarant previously filed a plat of subdivision of the Real Proparty recorded in the
Vo ume 77, Pages 11, 11A and 11B of the Offictal Public Records of Real Property of El Paso County, Texas,

as thereafter from time to time amended or supplemented (the Pfat);

WHEREAS, Agave Canyon Court is designated on the Plat as a “Private” roadway (the Private
Roadway), which is owned by the Pinnacle Estates Homeowners Association, a Texas nonprofit corporation
{the Association), and is maintainad by the Association under the terms of the Declaration;

WHEREAS, it has been determined that there is an error in the (egal description of the Private
Roadway set forth on the Plat, and that the comrect legal description of the Private Roadway should have
" ncluded a portion of Lot 26, Block 1, Pinnacle Subdivision (the portion of the Private Roadway situated a
portion of Lot 26 is described more fully on Exhibit “A" annexed hereto and made a part hereof for all purposes

and is herein called the Additional Roadway Area);

WHEREAS, the Declarant has conveyed to the Association by special warmanty deed title to the
Additional Roadway Area, 50 that Private Roadway now includes the Additional Roadway Area;

WHEREAS, the Declarant and all of the Members of the Agsociation now desire to amend the
Declaration (i) to revise Section 14.15 (b)(1) of the Declaration to cotrect the incorrect cross reference made
n said section of the Declaration; and (i) to consent 1o the Declarant’s conveyanca to the Association of the
Additional Roadway Area, as prescribed in Section 14.15(b) of the Declaration.

WHEREAS, Declarant and the other Members who hold 100% of the voting power of the Association
are authorized and empowered to amend the Declaration under the provisions of Section 14.15 of the
Declaration.

NOW, THEREFORE, in consideration of the mutual covenants herein contained and other good and
va uable consideration, tha receipt and sufficiency of which are hereby acknowledged and confessed,
Declarant and the Association hereby amend the Declaration as follows, to-wit:

380830 1
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1 Capitalized Terms. The capitalized terms as used herein have the same meaning assignsd
to such terms in the Declaration, uniess the text of this First Amendment states otherwise,

2 Carraction, Section 14.15(b){1) ofthe Declaration is hereby armended by deleting 7.35, which
s the ncomrect cross-reference, and substituting 7.35, the correct cross-reference. As a result, Section

14 15(b)(1) s heraby amended to read as follows:
m Subdivide any Lots, as provided in Sections 1.27 and 7.33.
3 Consent. The Members holding 100% of the voting power of the Association hereby consent

to the conveyance by the Declarant lo the Association of fee title to the Additional Roadway Area, which
consent s hereby granted in accordance with the provisions of Section 14.15(b) of the Declaration.

4 Execution by Association. The President and Secratary of the Association hereby certify that
the Members holding 100% of the vating power of the Association have votad in favor of the adoption of this
F rat Amendment by written consent executed by each of the Members, as provided in Section 14.15(e) of

the Dec aration.

5 Ratification. Except as modified hereby, the terms and conditions of the Declaration are
hereby rat fed and confirmed by the Declarant

EXECUTED to be effective as of the day, month and year first writien above.
PINNACLE PARTNERS, L.P., a Texas limited partnership

DECLARANT:
By: Bissell Management, Inc., a Texas corporation
Its: artner
By: 3
Ronald L. Bissell, President
ASSOCIATION: PINNACLE ESTATES HOMEOWNERS ASSOCIATION

Ronald L. Bigsell, President

ATTEST

By . .
ChristygWlf Henderson, Secretary

-2-
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STATE OF TEXAS §

§
COUNTY OF EL PASO 5§

This instrument was acknowledged before me an December 2%, 2003, by Ronald L. Bissel,

President of Bissell Management, Inc¢., a Texas corporation, General Partner of Pinnacle Partnaers, L.P., a
Texas limited partnership, on behalf of said partnership.

BUSAN E, HUTSELL % 2 Kot !
NOTARY FUBLIC

Notary Public in and for the

PP YW PN

1n A for e Siete of Tams
cammission expirss 07- State of Texas
w o7-thant My commission expires: 7-14-00 &
STATE OF TEXAS §
§
COUNTY OF EL PASO g

This instrument was acknowledged before me on December 7’)/, 2003, by Ronald L Bissell,
President of Pinnacle Estates Homeowners Association, on behalf of said assaciation.

Yo,

Notary Public in and for the
State of Texas
My commission expires: F-(t- OO

After recordi urn to:

Merton B. Goldrman, Esq.

James, Goldman & Haugland, P.C.
P 0. Box 1770

E Paso, Texas 79948-1770
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Exhibit "aA"™

to First Amendment to Declaration
Being a portion of Lot 26, Block 1,
Pinnacle Subdivision,
El Paso Cousty, Texas
Prepared for: Pinnacle Paytners, L.P.
December 3, 2003
(Proposed Additional R.O,W.)

METES AND BOUNDS DESCRIPTION

Description of a parcel of land being a portion of Lot 26, Block 1, Pinnacle Subdivision, City
of El Paso, El Paso County, Texas and being more particularly deseribed by metes and

bounds as follows:

Cormumencing for reference at an existing City Mopument at the capterline intersection of
Stanton Sueet and Mesa Hills Drive. Thence from said monument North 66°29°31” East a
distance of 239.64 feet to a point on the southerly right of way line of Mesa Hills Drive
(Private Street) said poini also lying on the westerly boundary line of Lot 26, Block 1,
Pmnaclc Subdivision recorded in volume 77, page 11, 114, and 11B, Plat records of El Paso
County, Texas, for the “TRUE POINT OF BEGINNING™.

Thence along the southerly right-of~way line of Mesa Hills Drive (Private Street) the
following six courses

10.22 feet along the arc of a curve to the right whose radius is 190.00 feet whose
imerior angle iz 03°04°57" whose chord bears South 89°16’36™ East a distance of

10.22 feet to a point;

7.08 feet along 1he arc of a curve 10 the right whose radius is 10.00 feet whose interior
angle is 40°34*09” whose chord bears South §7927°03" East a distance of 6.93 feet to
& point;

South 47°09° 58> East a distance of 10.55 feet to a point;

5.97 feet along the arc of a curve to the left whose radius is 10.00 feet whose interior
angle is 34°11°59" whose chord bears South 64°15° 58 East a distance of 5.88 feet to

a point;

10.00 feet a.long the arc of & curve to the right whose radius is 179.50 feet whose
interior angle is 03°11°28" whose chord bears South 79°46°14” East a distance of
10.00 feet to a point;

South 78°10730” East a distance of 36.51 feet to a point;

Thence leaving said right-of-way line 20.01 feet along the are of a curve io the right
whose radius is 10.00 feet whose interior angle is 114°37°40™ whose chord bears
South 20°51°39” East a distance of 16.83 fect 1o a point op the westerly ripht-of-way
of Agave Canyon Court (Private Street);

Thence along said right-of-way line 3.63 fect along the arc of a curve 1w the right
whose radius is 120.00 fest whose interior angle is 01°43°52% whose chord bears
South 37°19°07* Wesl a distance of 3.63 feet to a point;

Thenoe leaving said right-of-way Jine 20.31 feet along the axc of a curve 10 the left
whose radius is 10.00 fesl whase interior angle is 116°21°33” whose chord bears
North 19°59°43” ‘West a distancs of 16.99 feet 10 2 point;

Thence Noxth 78°10°30™ West a distance of 55.08 feet to a poini;

CONDE, INC.
ENGINEERING / LAND SURVEYING / PLANNING
1790 LEE TREVINO SUTTE 400 / EL PASO, TEXAS 79936/ (915) 592 0283
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Thencs 9.83 feet along the arc of 2 curve 1o the left whose radins is 176.50 feet whose
mreneor angle is 03°11°28” whose chord bears North 79°46°14” West a distance of
9 83 feet to a point;

Thencs. 7.76 feet along the arc of a curve to the right whose radius is 13.00 feet whose
nterior angle is 34°11°39” whose chord bears North 64°15°58" West a distance of

7 65 feet to a point;
Thence North 47909758 West a distance of 9.44 fcel 1o a point;

Thence 7.14 feet along the arc of & curve to the left whose radius is 10,00 feet whose
mtenor angle is 40°55°36” whose chord bears North 67°37°46” West a distance of
G 99 feet to a poing

Thence 8.92 feet along the arc of a curve 1o the lefi whose radius is 187,00 feet whose
oterior angle is 02°44'04” whose chord bears North 89°27°37” West a distance of
8 92 {eet t0 a point on the westetly boundary line of Lot 26, Block 1, Pinnacle
Subdrvision;

Thence along said boundary line North 00°13°14” West a distance of 3.00 feet to the “TRUE
POINT OF BEGINNING™ and coutaining in all 0.0066 acres of land more or less.

Not: Beanngs based on plat of Pitmacle Subdivision recorded in volume 77, pages 11, 11A
and 11B Plat records of El Paso County, Texas

Ty A job #1003-48 R.C
[2- Z ,ﬁ 2% e e 3 LGLON00348.L5L
NALD ROZERT rc«m: T -

Ron R Conde
RPLS No 5152

.~ CONDE, INC
ENGINEELRING / LAND SURVEYING / PLANNING
1790 LEE TREVINO SUITE 400 / EL PASO, TEXAS 79936/ (915) 592 0783
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CERTIFICATION

I, the undersigned, pursuant {o Texas Property Code § 202.006 do hereby certify:

That | am the duly elected and acting Secretary of the Pinnacle Estates Homeowners Association
(hereinafter the "Association”), a Texas non-profit corporation;

That the attached documents are the current documents that apply to the operation and utilization of
propeity with Pinnacle Subdivision in El Paso County, Texas.

That the properly affected by these documents is set out on the attached Exhibit "A”.

That the documents which effect the use and operation of the Association are set out on the attached
Exhibit "B".
That the atfached documents are true and correct copies of the originals.

IN WITNESS WHEREOF, | have hereunto subscribed my name and affixed the seal of said
Association this the £5¢7 day of July, 2002.

PINNACLE ESTATES HOMEOWNERS
ASSOCIATION, a Texas non-profit corporation

. DA
Christy nderson, Secretary

STATE OF TEXAS §

§
COUNTY OF EL PASO §

Before me the undersigned authority, on this day personally appeared Christy M. Henderson ihe
Secretary of the Pinnacle Estates Homeowners Association, known to me to be the person whose name is
subscribed to the foregoing document and, being by me first duly sworn, detlared that she Is the person who
signed the foregoing document in her representative capacity, and that the statements therein contained are

true and correct.
Given under my hand and seal of office this _/Z 27 day of M , 2002.

Notary's Official Seal:

THE STATE OF TEXAS

L('MQ] WQ)
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HIBIT A"

Parcel One: Lots 17 through 26, inclusive, of Block 1, and Lot 2, Block 2, PINNACLE
SUBDIVISION, a subdivision in the City of E Paso, El Paso County, Texas, according to the
subdivision map recorded in Volume 77, Pages 11, 11A and 11B, Real Property Records,
El Paso County, Texas, with the associated common areas.

Parcel Two: Lot 8, Block 1, Stanton Park Addition, an addition to the City of EL. Paso,
- Texas, according to the plat thereof recorded in Volume 77, Page 4 of the Reat Property
Records, El Paso County, Texas.
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EXHIBIT "B"

Articles of Incorporation of Pinnacle Estates Homeowners Association, a copy of which is
annexed hereto.

Bylaws of Pinnacles Estates Homeowners Association, a copy of which is annexed hereto.

Declaration of Covenants, Conditions and Restriclions for Pinnacle Estates Homeowners
Association, a copy of which is recorded in the Real Property Records, Ei Paso County,
Texas.

Design Guidelines for Pinnacle Estates Homeowners Association, a copy of which is
annexed herefo.
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